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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

National Institute of Food and
Agriculture

7 CFR Part 3430
RIN 0524-AA58

Competitive and Noncompetitive Non-
Formula Federal Assistance
Programs—General Award
Administrative Provisions and Specific
Administrative Provisions

AGENCY: National Institute of Food and
Agriculture, USDA.

ACTION: Final rule.

SUMMARY: The National Institute of Food
and Agriculture (NIFA) is publishing as
a final rule, a set of general and specific
administrative requirements applicable
to competitive and non-competitive
non-formula programs. The purpose of
this final rule is to implement sections
of the Agriculture Act of 2014 making
it necessary to modify the general
administrative provisions as well as
specific grant programs. The purpose of
the final rule also is to adopt as final
interim administrative provisions.
Although this final rule becomes
effective on the date of publication,
NIFA is requesting comments for a 60-
day period. See the ADDRESSES section
for instructions for submitting
comments.

DATES: This final rule becomes effective
on February 8, 2016.

ADDRESSES: You may submit comments
by any of the following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: policy@nifa.usda.gov.
Include docket number NIFA-2016-001
in the subject line of the message.

3. Fax: 202-401-7752.

4. Mail: Paper, disk or CD-ROM
submissions should be submitted to:

Policy and Oversight Division, National
Institute of Food and Agriculture, U.S.
Department of Agriculture, STOP 2201,
1400 Independence Avenue SW.,
Washington, DC 20250-2201.

5. Hand Delivery/Courier: Policy and
Oversight Division, National Institute of
Food and Agriculture, U.S. Department
of Agriculture, Room 2304, Waterfront
Centre, 800 9th Street SW., Washington,
DC 20024.

Instructions: All comments received
must include the agency name and
reference to docket number NIFA-2016—
001. All comments received will be
posted to http://www.regulations.gov,
including any personal information
provided.

FOR FURTHER INFORMATION CONTACT:
Maria Koszalka, Division Director,
Policy and Oversight Division, Phone:
202—-401-4325, Email: maria.koszalka@
nifa.usda.gov.

SUPPLEMENTARY INFORMATION:
I. Background and Summary
Authority

This rulemaking is authorized by
section 1470 of the National
Agricultural Research, Extension, and
Teaching Policy Act of 1977
(NARETPA), as amended, 7 U.S.C. 3316.

Organization of 7 CFR Part 3430

A primary function of NIFA is the
fair, effective, and efficient
administration of Federal assistance
programs implementing agricultural
research, education, and extension
programs. The awards made under the
above authority are subject to the NIFA
assistance regulations at 7 CFR part
3430, Competitive and Noncompetitive
Non-formula Federal Assistance
Programs—General Award
Administrative Provisions. NIFA’s
development and publication of this
regulation for its non-formula Federal
assistance programs serve to enhance its
accountability and to standardize
procedures across the Federal assistance
programs it administers while providing
transparency to the public. NIFA
published 7 CFR part 3430 with
subparts A through F as a final rule on
September 4, 2009 (74 FR 45736—
45752). These regulations apply to all
Federal assistance programs
administered by NIFA except for the
formula grant programs identified in 7
CFR 3430.1(f), the Small Business

Innovation Research programs with
implementing regulations at 7 CFR part
3403, and the Veterinary Medicine Loan
Repayment Program (VMLRP), with
implementing regulations at 7 CFR part
3431.

NIFA organized the regulation as
follows: Subparts A through E provide
administrative provisions for all
competitive and noncompetitive non-
formula Federal assistance programs.
Subparts F and thereafter apply to
specific NIFA programs.

NIFA is, to the extent practical, using
the following subpart template for each
program authority: (1) Applicability of
regulations, (2) purpose, (3) definitions
(those in addition to or different from
§3430.2), (4) eligibility, (5) project types
and priorities, (6) funding restrictions,
(7) matching requirements, and (8)
duration of grant. Subparts F and
thereafter contain the above seven
components in this order. Additional
sections may be added for a specific
program if there are additional
requirements or a need for additional
rules for the program (e.g., additional
reporting requirements).

Through this rulemaking, NIFA is
making minor additions to Subparts A—
General Information, B—Pre-award:
Solicitation and Application, and E—
Post-Award and Closeout of the
administrative provisions in order to
meet the new matching requirements
and the application process for Non-
Land-Grant College of Agriculture
designation identified in the Agriculture
Act of 2014 (Pub. L. 113-79 or the 2014
Farm Bill). In addition, sections of the
2014 Farm Bill make it necessary to
modify administrative provisions for
specific grant programs located in
Subparts F, G, H, J and O. The
rulemaking also will serve to finalize
the administrative provisions located in
Subpart I and to add a new Subpart L.
Further details of these program-specific
subparts are as follows.

Subpart F of 7 CFR Part 3430

Subpart F contains the administrative
provisions for the Specialty Crop
Research Initiative (SCRI). The purpose
of SCRI is to address the critical needs
of the specialty crop industry by
developing and disseminating science-
based tools to address needs of specific
crops and their regions. Specialty crops
are defined as fruits and vegetables, tree
nuts, dried fruits, and horticulture and
nursery crops (including floriculture).
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Subpart G of 7 CFR Part 3430

Subpart G contains the administrative
provisions for the Agriculture and Food
Research Initiative (AFRI). The purpose
of AFRI is to make competitive grants
for fundamental and applied research,
extension, and education to address
food and agricultural sciences, as
defined under section 1404 of the
National Agriculture Research,
Extension, and Teaching Policy Act of
1977 (7 U.S.C. 3103).

Subpart H of 7 CFR Part 3430

Subpart H contains the administrative
provisions for the Organic Agriculture
Research and Extension Initiative OREI)
program. The OREI program is a
competitive grant program that supports
research and extension activities
regarding organically grown and
processed agricultural commodities in
accordance with congressionally
determined purposes. This program
funds projects that will enhance the
ability of producers and processors who
have already adopted organic standards
to grow and market high quality organic
agricultural products. Priority concerns
include biological, physical, and social
sciences, including economics.

Subpart I of 7 CFR Part 3430

Subpart I contains the administrative
provisions for the Integrated Research,
Education, and Extension Competitive
Grants (406) Program. The 406 program
provides funding for integrated,
multifunctional agricultural research,
extension, and education activities.

Subpart J of 7 CFR Part 3430

Subpart J contains the administrative
provisions for the Beginning Farmer and
Rancher Development Program
(BFRDP). BFRDP is a beginning farmer
and rancher development program that
provides local and regional training,
education, outreach, mentoring and
technical assistance initiatives for
individuals who have not operated a
farm or ranch, or have operated a farm
or ranch for less than ten years. Grants
are awarded on a competitive basis in
accordance with legislatively
determined focus areas.

Subpart L of 7 CFR Part 3430

Administrative provisions for the
Capacity Building Grants for Non-Land
Grant Colleges of Agriculture Program
(NLGCA) are being added to Subpart L.
NLGCA is a competitive program to
assist the NLGCA Institutions in
maintaining and expanding the capacity
to conduct education, research, and
outreach activities relating to
agriculture, renewable resources, and
other similar disciplines.

Subpart O of 7 CFR Part 3430

The administrative provisions for the
Sun Grant Program are in Subpart O.
The purpose of the Sun Grant Program
is to provide a consortium of
universities with a grant to support a
North-Central, Southeastern, South-
Central, Western, and Northeastern Sun
Grant Center and a Western Insular
Pacific Subcenter for the purpose of
enhancing national energy security
through the development, distribution,
and implementation of biobased energy
technologies; promoting diversification
in, and the environmental sustainability
of, agricultural production in the United
States through biobased energy and
product technologies; promoting
economic diversification in rural areas
of the United States through biobased
energy and product technologies; and
enhancing the efficiency of bioenergy
and biomass research and development
programs through improved
coordination and collaboration among
the Department of Agriculture, other
appropriate Federal agencies (as
determined by the Secretary), and Land
Grant Institutions.

Definitions of Merit Review and
Scientific Peer Review

Section 7301 of the 2014 Farm Bill
amended section 103(a)(2) of the
Agricultural Research, Extension, and

Education Reform Act of 1998 (7
U.S.C. 7613(a)(2)) by adding relevance
as part of merit review and extended the
review to include agricultural research
grants. Given the 7 CFR part 3430
definitions of merit review and
scientific peer review already include
relevance and encompass research,
modifications to the administrative
provisions for these 2014 Farm Bill
items are not planned; however, input is
welcomed.

II. Response to Comments and
Revisions Included in the Final Rule

Subparts A, B, and E

Matching—Currently, 7 CFR 3430.52,
identifies that ““the required percentage
of matching, type of matching (e.g., cash
and/or in-kind contributions), sources of
match (e.g., non-Federal), and whether
NIFA has any authority to waive the
match will be specified in the subpart
applicable to the specific Federal
assistance program, as well as in the
RFA.” This section will be modified to
include the matching requirement of
Section 7128 of the 2014 Farm Bill and
the related exclusions and waivers, as
appropriate.

Non-Land-Grant Designation—Since
the non-land-grant designation affects
an institution’s eligibility for some NIFA

funding, the plan is to modify § 3430.16,
eligibility requirements, to identify the
process to request NIFA’s consideration
(e.g., where, when, how) for non-land-
grant designation, notification of NIFA’s
decision, timing, and termination of a
non-land-grant declaration.

Merit Review—The 2014 Farm Bill
also addresses merit review.
Specifically, it adds “relevance” of
research projects as part of their merit
review, includes ‘“‘research,” and
increases the involvement of the
Advisory Board. Given the definitions of
merit review and scientific peer review
already include relevance and
encompass research, modifications to 7
CFR part 3430 for these 2014 Farm Bill
items are not planned, but rather, will
be addressed in the preamble instead of
the final rule.

Subpart F

Section 7306 of the 2014 Farm Bill
introduced changes to the Specialty
Crop Research Initiative that require
administrative revisions to the
regulation governing the program.

Subpart G

Section 7404 of the 2014 Farm Bill
amended the priority areas for the AFRI
program making it necessary to modify
the program’s administrative provisions.

Subpart H

As a result of the Food, Conservation,
and Energy Act of 2008 (2008 Farm
Bill), NIFA published an interim final
rule on September 9, 2010 (75 FR
54759). In response to the interim final
rule, OREI received one comment from
a professional organization, the Organic
Farming Research Foundation (OFRF),
who objected to the purpose and
definition of Subpart H—OREI (7 U.S.C.
5925b) and recommended that the
purpose and definitions be expanded to
include education components. We
note, that in regards to OFRF’s
recommendation to modify the
“purpose”” and “definition” to include
education components, Section 7211 of
the 2014 Farm Bill has generated the
necessary change to accommodate the
OFRF comment recommendation and
NIFA will be making changes consistent
with the comment and the 2014 Farm
Bill. Additionally, through this final
rule, NIFA will finalize the Subpart H
portion of the interim final rule
published on September 9, 2010 and
will make the changes necessitated by
the 2014 Farm Bill.

Subpart I

On September 9, 2010 (75 FR 54759)
NIFA published an interim rule where
NIFA proposed adding three subparts
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including Subpart I with a 60-day
comment period. Subpart I included the
standard elements of a subpart
including applicability, purpose,
definitions, eligibility, project types and
priorities, funding restrictions, and
matching requirements for the 406
program. No comments were received
for Subpart I. Through this final rule,
NIFA adopts Subpart I portion of the
interim final rule published on
September 9, 2010, as final without
change.

Subpart |

Section 7409 of the 2014 Farm Bill
introduced changes to the BFRDP to, for
example, address new priorities and
broaden the community of potential
beneficiaries. These changes require
administrative revisions to the
regulation. These regulations apply to
all recipients of Federal funds under the
BFRDP. The proposed changes are
intended to provide clear, transparent,
and consistent guidance to stakeholders
and potential applicants and recipients.
For instance, the 2014 Farm Bill added
emphasis for projects serving military
veterans who wish to begin a career in
agriculture, updated the focus areas that
funded programs and services will
address, and expanded the class of
entities with experience in new
agricultural producer training and
outreach to which NIFA will give
priority.

Subpart L

Section 7138 of the 2008 Farm Bill
established the NLGCA program.
Administrative provisions have not yet
been established for the program. NIFA
will establish administrative provisions
in Subpart L for the program following
the subpart template which, at a
minimum, is to include: (1)
Applicability of regulations, (2)
purpose, (3) definitions (those in
addition to or different from § 3430.2),
(4) eligibility, (5) project types and
priorities, (6) funding restrictions
(including indirect costs), and (7)
matching requirements.

Subpart O

Section 7516 of the 2014 Farm Bill
introduced changes to the Sun Grant
Program that require administrative
revisions to the regulation governing the
program.

III. Administrative Requirements for
the Rulemaking

This rule concerns matters relating to
‘grants, benefits, or contracts,” 5 U.S.C.
553(a)(2), and is therefore exempt from
the requirement of prior notice and
comment.

Executive Order 12866

This action has been determined to be
not significant for purposes of Executive
Order 12866.

Regulatory Flexibility Act of 1980

This final rule has been reviewed in
accordance with the Regulatory
Flexibility Act of 1980, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996, (5
U.S.C. 601-612). The Department
certifies that this final regulation will
not have a significant economic impact
on a substantial number of small
entities. This final regulation will affect
institutions of higher education
receiving Federal funds under this
program. The U.S. Small Business
Administration Size Standards define
institutions as ‘‘small entities” if they
are for-profit or nonprofit institutions
with total annual revenue below
$5,000,000 or if they are institutions
controlled by governmental entities
with populations below 50,000. The
rule does not involve regulatory and
informational requirements regarding
businesses, organizations, and
governmental jurisdictions subject to
regulation.

Paperwork Reduction Act (PRA)

The Department certifies that this
final rule has been assessed in
accordance with the requirements of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. (PRA). The Department
concludes that this final rule does not
impose any new information
requirements or increase the burden
hours. In addition to the SF—424 form
families (i.e., Research and Related and
Mandatory) and the SF—425 Federal
Financial Report (FFR) No. 0348-0061,
NIFA has three currently approved
OMB information collections associated
with this rulemaking: OMB Information
Collection No. 0524—0042, NIFA
REEport; No. 0524-0041, NIFA
Application Review Process; and No.
0524-0026, Organizational Information.

Catalog of Federal Domestic Assistance

This final regulation applies to the
following Federal financial assistance
programs administered by NIFA
including CFDA No. 10.309, Specialty
Crop Research Initiative; CFDA No.
10.307, Organic Agriculture Research
and Extension Initiative; CFDA No.
10.303, Integrated Research, Education,
and Extension Competitive Grants
Program; CFDA No. 10.310, Agriculture
and Food Research Initiative (AFRI);
CFDA No. 10.311, Beginning Farmer
and Rancher Development Program;
CFDA No. 10.326, Capacity Building for
Non-Land Grant Colleges of Agriculture;

and CFDA No. 10.320, Sun Grant
Program.

Unfunded Mandates Reform Act of 1995
and Executive Order 13132

The Department has reviewed this
final rule in accordance with the
requirements of Executive Order No.
13132 and the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 1501 et
seq., and has found no potential or
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. As there is no
Federal mandate contained herein that
could result in increased expenditures
by State, local, or tribal governments, or
by the private sector, the Department
has not prepared a budgetary impact
statement.

Clarity of This Regulation

Executive Order 12866 and the
President’s Memorandum of June 1,
1998, require each agency to write all
rules in plain language. The Department
invites comments on how to make this
final rule easier to understand.

List of Subjects in 7 CFR Part 3430

Administrative practice and
procedure, Agricultural research,
Education, Extension, Federal
assistance.

Accordingly, the Department of
Agriculture, National Institute of Food
and Agriculture, adopts the interim rule
amending 7 CFR part 3430 which was
published at 75 FR 54759 on September
9, 2010, as a final rule with the
following changes:

PART 3430—COMPETITIVE AND
NONCOMPETITIVE NON-FORMULA
FEDERAL ASSISTANCE PROGRAMS—
GENERAL AWARD ADMINISTRATIVE
PROVISIONS

m 1. The authority citation for part 3430
continues to read as follows:

Authority: 7 U.S.C. 3316; Pub. L. 106-107
(31 U.S.C. 6101 note).

Subpart A—General

m 2.In §3430.2, add a definition in
alphabetical order for “Certification of
Non-Land-Grant College of Agriculture
status” to read as follows:

§3430.2 Definitions.
* * * * *

Certification of Non-Land-Grant
College of Agriculture status means an
institution that followed NIFA’s Process
for Non-Land Grant College of
Agriculture (NLGCA) Designation and
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received a certification of NLGCA
designation from NIFA (see
§ 3430.16(c)).

* * * * *

Subpart B—Pre-Award: Solicitation
and Application

m 3.In § 3430.16, add paragraph (d) to
read as follows:

§3430.16 Eligibility requirements.
* * * * *

(d) Certification of NLGCA status.
NIFA will make publically available
(e.g., Federal Register) the process
through which institutions may apply
for designation as a NLGCA. The public
notice will, at a minimum, include
NLGCA criteria, instructions on how to
request designation, information about
how NIFA will respond to requests, and
termination of NLGCA status.

Subpart E—Post-Award and Closeout

m 4.In § 3430.52, add paragraphs (a)(1)
and (2) to read as follows:

§3430.52 Cost sharing and matching.

(a) * x %

(1) A recipient of a NIFA competitive
grant programs that are awarded under
a covered law provided in section 3371
of under the National Agricultural
Research, Extension, and Teaching
Policy Act of 1977 must provide funds,
in-kind contributions, or a combination
of both, from sources other than funds
provided through such grant in an
amount that is at least equal to the
amount awarded by NIFA unless an
exception applies. NIFA will determine
program applicability of this match and
include in the RFA for those programs:
The match requirement, exceptions,
waivers, and any other information
necessary to determine applicability of
the match requirement. In accordance
with section 1492 of the National
Agricultural Research, Extension, and
Teaching Policy Act of 1977 (7 U.S.C.
3371), as added by section 7128 of the
Agricultural Act of 2014 (Pub. L. 113—
79), for grants awarded after October 1,
2014, the recipient of an award must
provide funds, in-kind contributions, or
a combination of both, from sources
other than funds provided through such
grant in an amount that is at least equal
to the amount awarded by NIFA unless
one of the exemptions described herein
is applicable.

(2) The matching funds requirement
does not apply to grants awarded:

(i) To a research agency of the United
States Department of Agriculture
(USDA); or

(ii) To an entity eligible to receive
funds under a capacity and

infrastructure program (as defined in
section 251(f)(1)(C) of the Department of
Agriculture Reorganization Act of 1994,
7 U.S.C. 6971(f)(1)(C)), including a
partner of such an entity. Entities
eligible to receive funds under a
capacity and infrastructure program and
exempt from the matching funds
requirement include:

(A) 1862 Land-grant Institutions,
including State Agricultural Experiment
Stations receiving funding under the
Hatch Act of 1887;

(B) 1890 Land-grant Institutions;

(C) 1994 Land-grant Institutions;

(D) Entities eligible to receive funds
under the of Continuing Animal Health
and Disease, Food Security, and
Stewardship Research, Education, and
Extension Program Funds—Capacity
and Infrastructure Program (CIP);

(E) Hispanic-Serving Agricultural
Colleges and Universities (HSACU);

(F) Insular Area Schools Eligible to
Receive Funds from the Distance
Education/Resident Instruction Grant
Programs;

(G) Entities eligible to receive funds
under the of McIntire-Stennis
Cooperative Forestry Program Funds;

(H) Non-Land Grant Colleges of
Agriculture (NLGCA)—(for exemption
from the new matching requirement,
these applications must include NLGCA
certification, see instructions for
requesting certifications at http://
www.nifa.usda.gov/form/form.html, and
for attaching the certification in Part IV,
B. of this RFA);

(I) Entities eligible to receive funds
under a program established under
section 1417(b) of the National
Agricultural Research, Extension, and
Teaching Policy Act of 1977 (7 U.S.C.
3152(b)), including:

(1) 1890 Institution Teaching,
Research, and Extension Capacity
Building Grants Program;

(2) Higher Education Challenge Grants
Program;

(3) Higher Education Multicultural
Scholars Program; and

(4) Food and Agricultural Sciences
National Needs Graduate and
Postgraduate Fellowship Grants
Program.

(J) Individual public or private,
nonprofit Alaska Native-Serving and
Native Hawaiian-Serving Institutions of
higher education (see 20 U.S.C. 1059d).

* * * * *

m 5. Revise § 3430.54 to read as follows:

§3430.54 Indirect costs.

Indirect cost rates for grants and
cooperative agreements shall be
determined in accordance with 2 CFR
part 200, unless superseded by another

authority. Any restriction on indirect
costs is to be identified in the request
for applications as appropriate. Use of
indirect costs as in-kind matching
contributions is subject to § 3430.52(b).

Subpart F—Specialty Crop Research
Initiative

m 6.In § 3430.201, revise paragraphs
(a)(1) and (3) and add paragraph (c) to
read as follows:

§3430.201
(a)* * %
(1) Research in plant breeding,

genetics, genomics, and other methods

to improve crop characteristics, such
as—

* * * * *

Purpose.

(3) Efforts to improve production
efficiency, handling and processing,
productivity, and profitability over the
long term (including specialty crop
policy and marketing).

* * * * *

(c) In addition to SCRI grants, NIFA
will make competitive research and
extension grants under the Emergency
Citrus Disease Research and Extension
program (see § 3430.209).

m 7.In § 3430.202, designate the existing
paragraph as paragraph (a) and add
paragraph (b) to read as follows:

§3430.202 Definitions

* * * * *

(b) The following definitions apply to
§3430.209:

Citrus means edible fruit of the family
Rutaceae, including any hybrid of such
fruits and products of such hybrids that
are produced for commercial purposes
in the United States.

Citrus producer means any person
that is engaged in the domestic
production and commercial sale of
citrus in the United States.

m 8.In § 3430.204:
m a. Designate the existing paragraph as
paragraph (a);
m b. Remove the second sentence of
newly designated paragraph (a); and
m c. Add paragraph (b).

The addition reads as follows:

§3430.204 Project types and priorities.

* * * * *

(b) In awarding grants under
§ 3430.208, priority will be given to
grants that address the research and
extension priorities established
pursuant to section 1408A of the
National Agricultural Research,
Extension, and Teaching Policy Act of
1977 (7 U.S.C. 3123a).

m 9. Revise the heading for § 3430.207 to
read as follows:
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§3430.207 Duration of awards.

* * * * *

m 10. Add §3430.208 to read as follows:

§3430.208 Review of applications.

In addition to the scientific peer
review (see § 3430.33), NIFA will
regularly conduct a panel of specialty
crop industry representatives to review
and rank applications for merit,
relevance and impact.

m 11. Add §3430.209 to read as follows:

§3430.209 Emergency Citrus Disease
Research and Extension Program.

The purpose of this program is to
award competitive grants to:

(a) Conduct scientific research and
extension activities, technical
assistance, and development activities
to combat citrus diseases and pests, both
domestic and invasive, which pose
imminent harm to the United States
citrus production and threaten the
future viability of the citrus industry,
including huanglongbing and the Asian
Citrus Psyllid; and

(b) Provide support for the
dissemination and commercialization of
relevant information, techniques, and
technologies discovered pursuant to
research and extension activities funded
through—

(1) The emergency citrus disease
research and extension program; or

(2) Other research and extension
projects intended to solve problems
caused by citrus production diseases
and invasive pests.

Subpart G—Agriculture and Food
Research Initiative

m 12.In §3430.309:

m a. In paragraph (b)(7), remove “and”
from the end;

m b. In paragraph (b)(8), remove the
period from the end and add a
semicolon in its place;

m c. Add paragraphs (b)(9) and (10);

m d. In paragraph (d) introductory text,
remove ‘Renewable energy” and add in
its place “Bioenergy”’;

m e. Redesignate paragraphs (d)(4), (5),
and (6) as paragraphs (d)(5), (6), and (7),
respectively, and add new paragraph
(d)(4);

m f. In paragraph (f) introductory text,
add “economics,” after “trade”’;

m g. Redesignate paragraphs (f)(5) and
(6) as paragraphs (f)(6) and (7),
respectively, and add new paragraph
D).

The additions read as follows:

§3430.309 Priority areas.
* * * * *

(b) E

(9) The research and development of
surveillance methods, vaccines,

vaccination delivery systems, or
diagnostic tests for pests and diseases,
including—

(i) Epizootic diseases in domestic
livestock (including deer, elk, bison,
and other animals of the family
Cervidae); and

(ii) Zoonotic diseases (including
bovine brucellosis and bovine
tuberculosis) in domestic livestock or
wildlife reservoirs that present a
potential concern to public health; and

(10) The identification of animal drug
needs and the generation and
dissemination of data for safe and
effective therapeutic applications of
animal drugs for minor species and
minor uses of such drugs in major

species.
* * * * *
(d) * *x %

(4) The effectiveness of conservation
practices and technologies designed to
address nutrient losses and improve
water quality;

* * * * *

(f) L

(5) The economic costs, benefits, and
viability of producers adopting
conservation practices and technologies

designed to improve water quality;
* * * * *

Subpart H—Organic Agriculture
Research and Extension Initiative

m 13.In § 3430.401, revise paragraphs
(a), (b)(1), (b)(2), and (b)(6) to read as
follows:

§3430.401 Purpose.

(a) The purpose of this program is to
make competitive grants, in
consultation with the Advisory Board,
to support research, education and
extension activities regarding
organically grown and processed
agricultural commodities.

(b) * * *

(1) Facilitating the development and
improvement of organic agriculture
production, breeding, and processing
methods;

(2) Evaluating the potential economic
benefits of organic agricultural
production and methods to producers,

processors, and rural communities;
* * * * *

(6) Conducting advanced on-farm
research and development that
emphasizes observation of,
experimentation with, and innovation
for working organic farms, including
research relating to production,
marketing, food safety, socioeconomic
conditions, and farm business

management;
* * * * *

§3430.402 [Removed and Reserved]
m 14. Remove and reserve § 3430.402.

Subpart J—Beginning Farmer and
Rancher Development Program

m 15. In § 3430.603, revise paragraph (c)
to read as follows:

§3430.603 Eligibility.
* * * * *

(c) A community-based or
nongovernmental organization;
* * * * *
m 16. In § 3430.604, revise paragraphs
(a)(1) through (14) to read as follows:

§3430.604 Project types and priorities.

(a) * % %

(1) Basic livestock, forest
management, and crop farming
practices;

(2) Innovative farm, ranch, and
private, nonindustrial forest land
transfer strategies;

(3) Entrepreneurship and business
training;

(4) Financial and risk management
training (including the acquisition and
management of agricultural credit);

(5) Natural resource management and
planning;

(6) Diversification and marketing
strategies;

(7) Curriculum development;

(8) Mentoring, apprenticeships, and
internships;

(9) Resources and referral;

(10) Farm financial benchmarking;
(11) Assisting beginning farmers or
ranchers in acquiring land from retiring

farmers and ranchers;

(12) Agricultural rehabilitation and
vocational training for veterans;

(13) Farm safety and awareness; and

(14) Other similar subject areas of use

to beginning farmers or ranchers.
* * * * *

§3430.605 [Amended]

m 17.1In § 3430.605, in paragraph (b),
revise the reference “§3430.5460”’ to
read ‘‘§ 3430.54.”

m 18. In § 3430.608, revise paragraph (b)
to read as follows:

§3430.608 Review criteria.

* * * * *

(b) Partnership and collaboration. In
making awards under this subpart,
NIFA shall give priority to partnerships
and collaborations that are led by or
include nongovernmental, and
community-based organizations, and
school-based agricultural educational
organizations with expertise in new
agricultural producer training and

outreach.
* * * * *
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m 19. In § 3430.609, revise paragraph (a)

and in paragraphs (c) and (d), remove

the phrase “and an award for an

educational enhancement team project”.
The revision reads as follows:

§3430.609 Other considerations.

(a) Set aside. (1) Not less than 5
percent of the funds used to carry out
this subsection for a fiscal year shall be
used to support programs and services
that address the needs of—

(i) Limited resource beginning farmers
or ranchers (see 3430.602);

(ii) Socially disadvantaged farmers or
ranchers (as defined in section 355(e) of
the Consolidated Farm and Rural
Development Act (7 U.S.C. 2003(e)) who
are beginning farmers or ranchers; and

(iii) Farmworkers desiring to become
farmers or ranchers.

(2) Each fiscal year, NIFA shall set
aside not less than 5 percent of the
funds to support the standard BFRDP
projects under this subpart to support
programs and services that address the
needs of veteran farmers and ranchers
(as defined in section 2501(e) of the
Food, Agriculture, Conservation, and
Trade Act of 1990 (7 U.S.C. 2279(e)).
Recipients of these funds may
coordinate with a recipient of an award
under section 1680 of the Food,
Agriculture, Conservation, and Trade
Act of 1990 (7 U.S.C. 5933) in
addressing the needs of veteran farmers
and ranchers with disabilities.

* * * * *

m 20. Add subpart L to read as follows:

Subpart L—Capacity Building Grants
for Non-Land Grant Colleges of
Agriculture Program

Sec.

3430.800
3430.801
3430.802
3430.803
3430.804
3430.805

Applicability.

Purpose.

Definitions.

Eligibility.

Project types and priorities.
Funding restrictions.
3430.806 Matching requirements.
3430.807 Duration of grant.

Authority: 7 U.S.C. 3316; Pub. L. 106-107
(31 U.S.C. 6101 note).

§3430.800 Applicability.

The regulations in this subpart apply
to the program authorized under section
1473F of the National Agricultural
Research, Extension, and Teaching
Policy Act of 1977 (NARETPA), as
added by section 7138 of the Food,
Conservation, and Energy Act of 2008,
(7 U.S.C. 3319i).

§3430.801 Purpose.

The purpose of this program is to
make competitive grants to Non Land
Grant Colleges of Agriculture (NLGCA)

Institutions to assist the NLGCA
Institutions in maintaining and
expanding the capacity to conduct
education, research, and outreach
activities relating to agriculture,
renewable resources, and other similar
disciplines.

§3430.802 Definitions.

The definitions applicable to the
program under this subpart include:

Capacity building means enhancing
and strengthening the quality and depth
of an institution’s research and
academic programs as evidenced by its:
faculty expertise, scientific and
technical resources, research
environment, curriculum, student
experiential learning opportunities,
scientific instrumentation, library
resources, academic standing and racial,
ethnic, or gender diversity of its faculty
and student body, faculty and student
recruitment and retention programs, and
organizational structures and reward
systems for attracting and retaining first-
rate research and teaching faculty or
students.

Citizen or national of the United
States means:

(1) A citizen or native resident of a
State; or,

(2) A person defined in the
Immigration and Nationality Act, 8
U.S.C. 1101(a) (22), who, though not a
citizen of the United States, owes
permanent allegiance to the United
States.

Eligible participant means an
individual who is a citizen or national
of the United States as defined in this
section.

Food and agricultural sciences means
basic, applied, and developmental
research, extension, and teaching
activities in food and fiber, agricultural,
renewable energy and natural resources,
forestry, and physical and social
sciences, including activities relating to
the following:

(1) Animal health, production, and
well-being.

(2) Plant health and production.

(c) Animal and plant germ plasm
collection and preservation.

(3) Aquaculture.

(4) Food safety.

(5) Soil, water, and related resource
conservation and improvement.

(6) Forestry, horticulture, and range
management.

(7) Nutritional sciences and
promotion.

(8) Farm enhancement, including
financial management, input efficiency,
and profitability.

(9) Home economics (Family and
Consumer Sciences).

(10) Rural human ecology.

(11) Youth development and
agricultural education, including 4-H
clubs.

(12) Expansion of domestic and
international markets for agricultural
commodities and products, including
agricultural trade barrier identification
and analysis.

(13) Information management and
technology transfer related to
agriculture.

(14) Biotechnology related to
agriculture.

(15) The processing, distributing,
marketing, and utilization of food and
agricultural products. (7 U.S.C. Section
3103).

Joint project proposal means:

(1) An application for a project:

(i) Which will involve the applicant
institution working in cooperation with
one or more other entities not legally
affiliated with the applicant institution,
including other schools, colleges,
universities, community colleges, junior
colleges, units of State government,
private sector organizations, or a
consortium of institutions; and

(ii) Where the applicant institution
and each cooperating entity will assume
a significant role in the conduct of the
proposed project.

(2) To demonstrate a substantial
involvement with the project, the
applicant institution/organization
submitting a joint project proposal must
retain at least 30 percent but not more
than 70 percent of the awarded funds
and no cooperating entity may receive
less than 10 percent of awarded funds.
Only the applicant institution must
meet the definition of an eligible
institution/organization as specified in
this RFA; other entities participating in
a joint project proposal are not required
to meet the definition of an eligible
institution/organization.

Large-scale, Comprehensive Initiative
(LCI) project proposal means:

(1) An application for a project:

(i) Which will involve the applicant
institution/organization working in
cooperation with two or more other
entities not legally affiliated with the
applicant institution, including other
schools, colleges, universities,
community colleges, junior colleges,
units of State government, private sector
organizations, or a consortium of
institutions; and

(ii) Where the applicant institution
and each cooperating entity will assume
a significant role in the conduct of the
proposed project.

(2) To demonstrate a substantial
involvement with the project, the
applicant institution/organization
submitting a LCI proposal must retain at
least 30 percent but not more than 70
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percent of the awarded funds and no
cooperating entity may receive less than
10 percent of awarded funds. Only the
applicant institution must meet the
definition of an eligible institution as
specified in this RFA; other entities
participating in a joint project proposal
are not required to meet the definition
of an eligible institution. LCI Project
Proposals must support a multi-partner
approach to solving a major state or
regional challenge in agricultural
sciences education at the postsecondary
level. LCI Project Proposals are
characterized by multiple partners (each
providing a specific expertise) organized
and led by a strong applicant with
documented project management ability
to organize and carry out the initiative.

Non-land-grant college of agriculture
(NLGCA) means a public college or
university offering a baccalaureate or
higher degree in the study of agriculture
or forestry. The terms “NLGCA
Institution” and “non-land-grant college
of agriculture” do not include:

(1) Hispanic-serving agricultural
colleges and universities; or

(2) Any institution designated under:
a. the Act of July 2, 1862 (commonly
known as the “First Morrill Act”’; 7
U.S.C. 301 et seq., or the ‘1862 Land
Grants’);

(3) The Act of August 30, 1890
(commonly known as the “Second
Morrill Act”) (7 U.S.C. 321 et seq., or
the ‘1890 Land Grants’);

(4) The Equity in Educational Land-
Grant Status Act of 1994 (Public Law
103-382; 7 U.S.C. 301 note, or the ‘1994
or Tribal Colleges Land Grants’); or

(5) Public Law 87—788 (commonly
known as the “MclIntire-Stennis
Cooperative Forestry Act”’) (16 U.S.C.
582a et seq.).

Outcomes means specific, measurable
project results and benefits that, when
assessed and reported; indicate the
project’s plan of operation has been
achieved. Measurable outcomes include:

(1) Results are intended or
unintended consequences of the project,
(e.g., ““. . .additional course materials
now available online to reinforce
student learning during non-classroom
hours”);

(2) Products may be actual items or
services acquired with funds, (e.g.,

“. . . mechanisms and content to
transition existing course(s) or elements
of course(s) for Web-based access” or
“created new and innovative prevention
and intervention initiatives”); and

(3) Impacts are a measure of the
results by comparing what might have
happened in the absence of the funded
project, (e.g., ““. . . an observed, overall
increase in student learning based upon
8% higher average test scores of those

students who both attended class and
used the supplemental, Web-based
course materials”.)

Regular project proposal means a
proposal for a project:

(1) Where the applicant institution
will be the sole entity involved in the
execution of the project; or

(2) Which will involve the applicant
institution and one or more other
entities, but where the involvement of
the other entity(ies) does not meet the
requirements for a joint project proposal
as defined in this section.

Sustainable Agriculture means an
integrated system of plant and animal
production practices having a site-
specific application that will, over the
long-term—

(1) Satisfy human food and fiber
needs;

(2) Enhance environmental quality
and the natural resource base upon
which the agriculture economy
depends;

(3) Make the most efficient use of
nonrenewable resources and on-farm
resources and integrate, where
appropriate, natural biological cycles
and controls;

(4) Sustain the economic viability of
farm operations; and

(5) Enhance the quality of life for
farmers and society as a whole.

Teaching and education mean formal
classroom instruction, laboratory
instruction, and practicum experience
in the food and agricultural sciences
and matters relating thereto (such as
faculty development, student
recruitment and services, curriculum
development, instructional materials
and equipment, and innovative teaching
methodologies) conducted by colleges
and universities offering baccalaureate
or higher degrees.

§3430.803 Eligibility.

(a) Institution eligibility. Applications
may only be submitted by a NLGCA
institution. For the purposes of this
program, the individual branches of a
State college or university that are
separately accredited as degree-granting
institutions are treated as separate
institutions, and are therefore eligible to
apply for NLGCA Program awards.
Separate branches or campuses of a
college or university that are not
individually accredited as degree-
granting institutions are not treated as
separate institutions, and are therefore
not eligible to submit an application.
Accreditation must be conferred by an
agency or association recognized by the
Secretary of the U.S. Department of
Education.

(b) Teacher or student eligibility. A
teacher or student recipient receiving

Federal funds from this grants program
must be an eligible participant. Where
eligibility is claimed under 8 U.S.C.
1101(a)(22), documentary evidence from
the Immigration and Naturalization
Service as to such eligibility must be
made available to NIFA upon request.

§3430.804 Project types and priorities.

(a) For each RFA, NIFA may develop
and include the appropriate project
types and focus areas based on the
critical needs identified through
stakeholder input and deemed
appropriate by NIFA.

(b) The RFA will specify which of the
following project types applicants may
submit applications:

(1) Regular project proposal (the
applicant executes the project without
the requirement of sharing grant funds
with other project partners);

(2) Conference/planning grant to
facilitate strategic planning session(s);

(3) Joint project proposal (the
applicant executes the project with
assistance from at least one additional
partner and must share grant funds with
the additional partner(s)); and

(4) Large-scale (state or region)
comprehensive initiatives (LCI)
(Applicant + Two or more Partners).

§3430.805 Funding restrictions.

(a) Prohibition against construction.
Grant funds awarded under this
authority may not be used for the
renovation or refurbishment of research,
education, or extension space; the
purchase or installation of fixed
equipment in such space; or the
planning, repair, rehabilitation,
acquisition, or construction of buildings
or facilities.

(b) Prohibition on tuition remission.
Tuition remission, on-campus room and
board, academic fees or other financial
assistance (scholarships or fellowships)
are not allowed.

(c) Promotional items (e.g., T-shirts
and other giveaways) and food functions
(e.g., cookouts or other social or meal
gatherings) are considered
‘entertainment’ expenses, and are,
therefore, also not allowed under this
grants program.

§3430.806 Matching requirements.

There are no matching requirements
for grants under this subpart.
§3430.807 Duration of grant.

The term of a Federal assistance
award made for a NLGCA project shall
not exceed 5 years. No-cost extensions
of time beyond the maximum award
terms will not be considered or granted.
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§3430.1001 [Amended]

m 21.In § 3430.1001, in paragraph (d),
remove the words ‘‘the Department of
Energy” and add in their place “other
appropriate Federal agencies (as
determined by the Secretary)”.

§3430.1002 [Amended]

m 22.In §3430.1002, remove the
definition for the term ““gasification.”

§3430.1003 [Amended]

m 23.1n §3430.1003:

m a. In paragraph (a)(1), remove the
words “at South Dakota State
University”’;

m b. In paragraph (a)(2), remove the
words “at University of Tennessee at
Knoxville”;

m c. In paragraph (a)(3), remove the
words “at Oklahoma State University”’;
m d. In paragraph (a)(4), remove the
words ““at Cornell University”’;

m e. In paragraph (a)(5), remove the
words “at Oregon State University”’; and
m f. In paragraph (a)(6), remove the
words “at the University of Hawaii”.

§3430.1004 [Amended]

m 24.In § 3430.1004, in paragraph (a)(1),
remove the words “multistate research,
extension, and education programs on
technology development and multi-
institutional and multistate integrated
research, extension, and education
programs on technology
implementation” and add in their place
the words “integrated, multistate
research, extension, and education
programs on technology development
and technology implementation”.

§3430.1005 [Amended]

m 25.In § 3430.1005, in paragraph (b),
remove the words “each of the five
Centers” and add in their place the
words ‘“‘the Centers”.

§3430.1007 [Amended]

W 26.In §3430.1007:

m a. In the first sentence of paragraph

(a), remove the words “‘gasification” and

“the Department of Energy” and add in

their place the words “bioproducts” and

“other appropriate Federal agencies”

respectively; and

m b. Remove the second and third

sentences of paragraph (a).

m c. Remove and reserve paragraph (b).
Done at Washington, DG, this 21 day of

January, 2016.

Sonny Ramaswamy,

Director, National Institute of Food and

Agriculture.

[FR Doc. 2016—02213 Filed 2—-5—16; 8:45 am]

BILLING CODE 3410-22-P

DEPARTMENT OF AGRICULTURE
Rural Housing Service

7 CFR Part 3555

RIN 0575-AC18

Single Family Housing Guaranteed
Loan Program

AGENCY: Rural Housing Service, USDA.
ACTION: Final rule.

SUMMARY: This final rule follows
publication of the December 9, 2013,
interim final rule and makes changes in
response to public comment and further
consideration of certain issues by the
Rural Housing Service (RHS or Agency)
to the Single Family Housing
Guaranteed Loan Program (SFHGLP).
The changes made by this final rule are
designed to further improve and clarify
Agency instructions while strengthening
and enhancing the SFHGLP process by
reducing regulations, improving
customer service to achieve greater
efficiency, flexibility and effectiveness.
This rule will allow RHS to manage the
program more effectively and reduce
SFHGLP risk of loss.

DATES: This rule is effective on March 9,
2016.

FOR FURTHER INFORMATION CONTACT:
Lilian Lipton, Finance and Loan
Analyst, Single Family Housing
Guaranteed Loan Division, STOP 0784,
Room 2250, USDA Rural Development,
South Agriculture Building, 1400
Independence Avenue SW.,
Washington, DC 20250—0784, telephone:
(202) 720-1452, email is lilian.lipton@
wdc.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866, Classification

This final rule has been determined to
be non-significant by the Office of
Management and Budget (OMB) under
Executive Order 12866.

Executive Order 12988, Civil Justice
Reform

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Except where specified, all
State and local laws and regulations that
are in direct conflict with this rule will
be preempted. Federal funds carry
Federal requirements. No person is
required to apply for funding under this
program, but if they do apply and are
selected for funding, they must comply
with the requirements applicable to the
Federal program funds. This rule is not
retroactive. It will not affect agreements
entered into prior to the effective date
of the rule. Before any judicial action

may be brought regarding the provisions
of this rule, the administrative appeal
provisions of 7 CFR part 11 must be
exhausted.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effect of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Agency generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million, or
more, in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the
Agency to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule.

This final rule contains no Federal
mandates (under the regulatory
provisions of Title IT of the UMRA) for
State, local, and tribal governments or
the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.” It
is the determination of the Agency that
this action does not constitute a major
Federal action significantly affecting the
quality of the human environment, and,
in accordance with the National
Environmental Policy Act of 1969,
Public Law 91-190, neither an
Environmental Assessment nor an
Environmental Impact Statement is
required.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
national government and States, or on
the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with the States
is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) the
undersigned has determined and
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certified by signature of this document
that this rule change will not have a
significant impact on a substantial
number of small entities. This rule does
not impose any significant new
requirements on Agency applicants and
borrowers, and the regulatory changes
affect only Agency determination of
program benefits for guarantees of loans
made to individuals.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This executive order imposes
requirements on Rural Development in
the development of regulatory policies
that have Tribal implications or preempt
tribal laws. Rural Development has
determined that the proposed rule does
not have a substantial direct effect on
one or more Indian Tribe(s) or on either
the relationship or the distribution of
powers and responsibilities between the
Federal Government and Indian Tribes.
Thus, this rule is not subject to the
requirements of Executive Order 13175.
If a Tribe determines that this rule has
implications of which RD is not aware
and would like to engage with RD on
this rule, please contact RD’s Native
American Coordinator at (720) 544—
2911 or AIAN@wdc.usda.gov.

Executive Order 12372,
Intergovernmental Consultation

This program/activity is not subject to
the provisions of Executive Order
12372, which require intergovernmental
consultation with State and local
officials. (See the Notice related to 7
CFR part 3015, subpart V, at 48 FR
29112, June 24, 1983; 49 FR 22675, May
31, 1984; 50 FR 14088, April 10, 1985).

Programs Affected

This program is listed in the Catalog
of Federal Domestic Assistance under
Number 10.410, Very Low to Moderate
Income Housing Loans (Section 502
Rural Housing Loans).

Paperwork Reduction Act

The information collection and record
keeping requirements contained in this
regulation have been approved by OMB
in accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The assigned OMB control
number is 0575-0179.

E-Government Act Compliance

The Rural Housing Service is
committed to complying with the E-
Government Act, to promote the use of
the Internet and other information
technologies to provide increased
opportunities for citizen access to

Government information and services,
and for other purposes.

Non-Discrimination Policy

The U.S. Department of Agriculture
(USDA) prohibits discrimination against
its customers, employees, and
applicants for employment on the bases
of race, color, national origin, age,
disability, sex, gender identity, religion,
reprisal, and where applicable, political
beliefs, marital status, familial or
parental status, sexual orientation, or all
or part of an individual’s income is
derived from any public assistance
program, or protected genetic
information in employment or in any
program or activity conducted or funded
by the Department. (Not all prohibited
bases will apply to all programs and/or
employment activities.)

If you wish to file a Civil Rights
program complaint of discrimination,
complete the USDA Program
Discrimination Complaint Form (PDF),
found online at http://
www.ascr.usda.gov/complaint filing
cust.html, or at any USDA office, or call
(866) 632—9992 to request the form. You
may also write a letter containing all of
the information requested in the form.
Send your completed complaint form or
letter to us by mail at U.S. Department
of Agriculture, Director, Office of
Adjudication, 1400 Independence
Avenue SW., Washington, DC 20250—
9410, by fax (202) 690-7442 or email at
program.intake@usda.gov.

Individuals who are deaf, hard of
hearing or have speech disabilities and
you wish to file either an EEO or
program complaint please contact
USDA through the Federal Relay
Service at (800) 877—8339 or (800) 845—
6136 (in Spanish).

Persons with disabilities who wish to
file a program complaint, please see
information above on how to contact us
by mail directly or by email. If you
require alternative means of
communication for program information
(e.g., Braille, large print, audiotape, etc.)
please contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD).

I. Background Information

On December 9, 2013, at 78 FR 73928,
RHS published for public comment an
interim final rule (December 2013
interim final rule) to replace an existing
rule and process that was outdated. The
December 2013 interim final rule
submitted for public comment was
intended to make the process of
utilizing the SFHGLP clearer and
streamlined in an effort to achieve
greater efficiency, flexibility and
effectiveness in managing the SFHGLP.
The principles that guided RHS in the

development of this rule are included in
the December 2013 interim final rule.

The public comment period for the
December 2013 interim final rule closed
on January 8, 2014. The effective date of
implementation was to occur on
September 1, 2014. In response to
numerous requests to extend the
implementation period and the desire of
RHS to allow ample time for lenders
and consumers to receive training and
implement changes that occurred with
the implementation of the interim final
rule, RHS announced a delayed
implementation date. This
announcement was made by publication
of a notice in the Federal Register on
August 22, 2014 (79 FR 49659). Effective
with the announcement on August 22,
2014, the effective date of the interim
final rule was delayed from September
1, 2014, to December 1, 2014.

II. This Final Rule; Changes to the
December 9, 2013, Interim Final Rule

This final rule follows publication of
the December 9, 2013, interim final rule
and takes into consideration the public
comments received. The public
comment period on the interim final
rule closed on January 8, 2014. RHS
received comments from twelve
respondents consisting of eight lenders,
an Agency employee and two interest
groups. The comments were not
substantive in nature, resulting in minor
changes to the final rule. Most
commenters were supportive of the
interim final rule and commenters were
satisfied with the technical guidance
provided in the accompanying release of
the Technical Handbook, “SFH
Guaranteed Loan Program Technical
Handbook’” which accompanied the
December 2013 interim final rule,
available at: http://www.rd.usda.gov/
publications/regulations-guidelines/
handbooks. RHS did not receive any
comments that opposed the rule.

After careful consideration of the
issues raised by the commenters, RHS
will adopt an amended version of the
interim final rule. None of the changes
are considered material. Specifically
RHS has made the following changes to
the December 2013 interim final rule:

1. Editorial and technical changes.
This rule clarifies terminology and
provides editorial and technical changes
to correct cross-references in the rule,
punctuation, grammar and spelling at
the following Sections:

§3555.5(d)(7)
§3555.101(b)(6)(x) and (xi)
§3555.103(a)
§3555.107(h)
§3555.151(h)(2)
§3555.151(i)(2)
§3555.256(b)(2)(vi)

N — o —~
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§ 3555.306(f)(1)

2. Environmental requirements. This
final rule will expand an applicant’s
ability to purchase a flood insurance
policy at § 3555.5(d)(5) and (6) for a
dwelling in a Special Flood Hazard Area
(SFHA) from a private insurance
company meeting the requirements of
42 U.S.C. 4012a (b)(1)(A). Additionally,
the word “‘habitable” has been removed
from the December 2013 interim final
rule at § 3555.5(d)(7) to coincide with
language utilized by the Federal
Emergency Management Agency
(FEMA).

3. Discount points as an eligible loan
purpose. RHS has reconsidered
comments received in response to the
2013 interim final rule regarding
discount points as a permissible loan
purpose for moderate-income applicants
at § 3555.101(b)(6)(vi). In reconsidering
the comment, RHS will allow discount
points in the final rule, as a permissible
loan purpose, to “buy-down” the
interest rate for moderate income
applicants in addition to low-income
applicants. The December 2013 interim
final rule limited discount points as an
eligible loan purpose to low-income
applicants only. The Agency changed its
position regarding discount points as an
eligible loan purpose to allow all
applicants the opportunity to lower the
interest rate on the home loan. The
Agency previously argued that moderate
income borrowers were less likely to
need to obtain a lower interest rate.
Purchasing mortgage points is very
common practice. It doesn’t always
make financial sense. Since this option
may reduce the monthly mortgage
payments and savings in accrued
interest over the life of the loan, the
Agency reconsidered its positon by
allowing the applicant to determine if
financing discount points will make
financial sense for the applicant. This
optional loan purpose is considered a
prepaid mortgage cost, limiting the
maximum loan amount to the appraised
value of the collateral offered with the
mortgage loan request. If utilized, the
interest rate prior to reduction must be
no greater than the maximum rate
revealed at § 3555.104(a).

4. Loan terms. At § 3555.104(a)(3)
under loan terms, the December 2013
interim final rule adopted the current
Freddie Mac required net yield in
addition to the existing Fannie Mae
posted yield for 90-day delivery to
establish the interest rate of the loan.
Freddie Mac has now ceased
publication of their net yield rate. The
final rule will permit lenders to
establish the interest rate with the
current Fannie Mae posted yield for 90-

day delivery (actual/actual) for 30-year
fixed rate conventional loans plus 1
percent, rounded up to the nearest one-
quarter of 1 percent and will remove
language applicable to the Freddie Mac
required net yield.

5. Combination construction and
permanent loan. The December 2013
interim final rule limited a contractor or
builder at § 3555.105(b)(6) to 25 units
per year unless approved by the Agency.
In response to comments, RHS is
removing this language. Additionally,
the final rule provides that the
combination construction and
permanent loan feature of the SFHGLP
may be utilized for a manufactured
home if the builder’s contract includes
the sum of the cost of the unit and all
on-site installation costs. The December
2013 interim final rule prohibited
manufactured homes as an eligible loan
purpose for this feature at § 3555.105(c).

6. Credit qualifications. Section
3555.151(i)(3)(ii) required applicants
who had entered into a bankruptcy debt
restructuring plan to have 12 months of
seasoned established credit after
completion of the plan prior considering
the applicants credit favorable.
Respondents to the December 2013
interim final rule requested RHS align
the language with that of like Federal
programs. Like Federal programs, such
as the U.S. Department of Housing
Urban and Development and U.S.
Department of Veterans Affairs allow
lenders to consider applicants favorable
with a partially completed bankruptcy
debt restructuring plan. Having
considered the comments, the Agency
will amend the final rule for continuity
with like Federal programs. The final
rule will allow applicants who have a
12 month pay out period under the
bankruptcy debt restructuring plan
elapsed to be considered satisfactory,
provided payment performance was
satisfactory and permission from the
Trustee or Bankruptcy Judge is obtained
to allow additional debt for the
applicant.

7. Loan modification plan. The
December 2013 interim final rule
established language to extend the terms
of a loan modification for up to 30 years
from the date of the loan modification
at §3555.303(b)(3)(iii). However it
limited the guarantee to the date and
terms established at issuance of the
guarantee. The guarantee would not
apply beyond the original 30 year loan
term. The final rule provides authority
to extend the guarantee to coincide with
the terms of a loan modification that
meets the eligibility criteria as noted in
§3555.303.

8. Extended-term loan modification.
The December 2013 interim final rule

allowed lenders under special servicing
options at § 3555.304(c) to extend the
repayment term up to a maximum of 40
years from the date of loan modification
through use of an extended-term loan
modification. However, the December
2013 interim final rule at

§ 3555.304(a)(3) limited the existing
guarantee to the terms of the loan note
guarantee. The final rule provides
authority to extend the guarantee to
coincide with the terms of an extend-
term loan modification meeting
eligibility criteria of that section.

II1. Discussion of Public Comments
Received on the December 9, 2013,
Interim Final Rule

The following section of the preamble
presents a summary of substantive
issues raised by the public in response
to the December 2013 interim final rule
and the RHS response to these issues.

§3555.4 Mediation and Appeals

Comment: The final rule should be
modified to clarify that any participant
receiving an adverse decision can
appeal an RHS decision.

RHS Response: The Technical
Handbook accompanying the
implementation of the December 2013
interim final rule sets forth the criteria
for appeal in accordance with 7 CFR
parts 1 and 11. Furthermore, notice of
any administrative appeal rights will be
included in adverse decision letters.
The final rule has not been amended
based upon this comment.

§3555.5 Environmental Requirements

Comment: The final rule should be
amended to accept private flood
insurance policies. The Biggert-Waters
Flood Reform Act of 2012 promotes
acceptance of flood insurance by private
mortgage companies, as opposed to
flood policies issued by the Federal
Government as part of the National
Flood Insurance Program.

RHS Response: The final rule has
been amended based upon this
comment. RHS will accept flood
insurance by private mortgage
companies that meet the requirements
of 42 U.S.C. 4012a (b)(1)(A). The
Technical Handbook accompanying
publication of the December 2013
interim final rule outlined the eligibility
of private flood insurance policies.

Comment. Amend the flood insurance
language to ensure flood insurance
coverage coincides with the National
Flood Insurance Act of 1968, as
amended.

RHS Response. Flood insurance
coverage and policy details are clarified
in the Technical Handbook
implemented with the December 2013



Federal Register/Vol. 81, No. 25/Monday, February 8, 2016 /Rules and Regulations

6421

interim final rule. RHS has not amended
the final rule based upon this comment.

§3555.7 Exception Authority

Comment: The final rule should be
amended to reflect the requirement that
exception authority reasons be
documented.

RHS Response: The Technical
Handbook accompanying the
implementation of the December 2013
interim final rule clarified the internal
requirements surrounding documenting
and submitting a request for exception
authority to the RHS Administrator. The
Agency has not amended the final rule
based upon this comment.

§3555.54 Sale of Loans to Approved
Lenders

Comment: Provide clarification
regarding the sale of loans to approved
lenders. Specifically, provide
clarification surrounding the liability of
purchasing and servicing lenders for
origination errors.

RHS Response: RHS has not amended
the final rule based upon these
comments. Section 3555.54 addresses
the sale of loans to approved lenders
and sets forth the policies surrounding
the eligibility of entities and obligations
the participating lender is bound to.
Approved lenders may be an originator,
a servicer or may hold the loan. The
eligibility of entities to become an
approved lender and enter into a lender
agreement is set forth at § 3555.51. A
loan may be serviced by an entity that
does not hold a valid lender agreement.
The approved lender holding the loan
remains responsible for the actions of
the servicer. In reference to the
purchasing lender’s liability
surrounding origination errors,

§ 3555.108(d) sets forth requirements
surrounding indemnification when an
approved originating lender fails to
meet the criteria.

§3555.101 Loan Purposes

Comment: The respondent requests
the cost to design and construct access
to broadband services as an eligible loan
purpose.

RHS Response: The Technical
Handbook accompanying the
implementation of the December 2013
interim final rule clarified the
requirements surrounding eligibility of
broadband services. RHS has not
amended the final rule based upon this
comment.

Comment: Add language to
§3555.101(d)(3)(vi) to coincide with
text in the preamble of the December
2013 interim final rule regarding
refinancing as an eligible loan purpose.
The respondent suggested adding

language “unless otherwise provided by
the Agency” to the last sentence of the
section referenced in the final rule to
coincide with language published in the
December 2013 interim final rule
preamble for clarification.

RHS Response: Paragraph (d)(3)(vi) of
§3555.101 is amended to correct an
omission of language in the interim final
rule that led to a discrepancy between
the statement in the preamble to the text
of that rule. Some documentation, costs
and underwriting requirements of
subparts D, E and F may not apply to
a refinance transaction. The last
sentence of paragraph (d)(3)(vi) of
§3555.101 is amended to read:
“Documentation, costs, and
underwriting requirements for subparts,
D, E, and F of this part apply to
refinances, unless otherwise provided
by the Agency.

§3555.102 Loan Restrictions

Comment: The respondent requests
RHS clarify the language in the final
rule surrounding seller concession
limitations. The respondent proposes
additional language to exclude lender
credits which can be contributed
towards an applicant’s closing costs.
Additionally the respondent requests
excluding a lender cure payment, as a
result of undisclosed items on the Good
Faith Estimate, from the maximum
concession limitation.

RHS Response: RHS has not amended
the rule based upon this comment.
Internal administrative procedures have
been removed from the rule and are
provided in the Technical Handbook
implemented with the December 2013
interim final rule. The purpose of the
Technical Handbook is to remove the
detailed administrative instructions and
allow for a responsive update to the
handbook to mortgage industry changes.
Details and guidance regarding seller
concession limitations can be found in
the Agency’s Handbook. Should
questions surrounding premium pricing
and penalties for lender cures arise, the
Technical Handbook will be updated to
provide further guidance.

§3555.104 Loan Terms

Comment: As of January, 2013,
Freddie Mac no longer publishes the
Required Net Yield (RNY) information.
Because it is not published, it is not
feasible for lenders to be required to
utilize this rate. The reference to this
requirement should be removed.

RHS Response: RHS concurs with this
respondent and has removed the
language in the final rule that requires
a comparison to the maximum interest
rate of the loan to Freddie Mac’s RNY.
In addition, the final rule corrects the

reference to the Web site containing
information relevant to the calculation
of maximum interest rate.

Comment: Respondent supports an
extended repayment period of 40 years
since credit unions may offer repayment
terms of up to 40 years for residential
mortgage loans.

RHS Response: RHS is unable to
amend the final rule based upon this
comment. The Housing Act of 1949 [42
U.S.C. 1472], as amended, limits the
term of the guarantee to 30 years at
section 502(h)(7)(A) of the Act.

§3555.105 Combination Construction
and Permanent Loans

Comment: RHS should clarify
language with additional detail
surrounding contractor/builder method,
the limitation of 25 units per year per
builder and introductory language.

RHS Response: The Agency has
amended the rule based upon this
comment. The Agency will no longer
limit the builder to 25 units per year
without further approval by RHS.
Instead the Agency will rely upon the
lender and the technical guidelines set
forth in the accompanying Technical
Handbook implemented with the
December 2013 interim final rule that
provides the administrative instructions
and detail of processing the
combination construction and
permanent loan feature and qualifying
the builder for participation in the
combination construction to permanent
feature.

Comment: Respondent requests
reference to “annual guarantee fee”” be
struck and replaced with “annual fee”
at § 3555.105(d)(3).

RHS Response: The Agency agrees
with the respondent and will amend the
language at § 3555.105(d)(3) for
language consistency to coincide with
language in the final rule that
implemented the annual fee published
in the Federal Register (77 FR 40785) on
July 11, 2012. The word “guarantee”
will be removed from the section
reference in the final rule.

§3555.107 Application for and
Issuance of the Loan Guarantee

Comment: The Agency should amend
the rule to allow a validity period for an
appraisal of 180 days in lieu of 120
days. The respondent indicates the
application process together with
increased federal regulations
surrounding mortgage loan processing is
now lengthy and the appraisal could
expire during the application process.

RHS Response: RHS has not amended
the final rule based upon this comment.
The validity period of the appraisal
report coincides with that of other
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Federal agencies, such as the US
Department of Housing Urban and
Development, along with Government
Sponsored Enterprise (Fannie Mae and
Freddie Mac) who require the age of the
appraisal report to be no greater than
four months old on the date of note.
Additional technical guidance can be
found in the Technical Handbook
published and implemented with the
December 2013 interim final rule.

§3555.108 Full Faith and Credit

Comment: The December 2013
interim final rule removed the clear
distinction between the originating
lender and servicing lender regarding
indemnification. This may prevent
servicing lenders from fully embracing
the program limiting the benefits of
servicing competition for the borrower
and lenders.

RHS Response: RHS agrees to add the
word “originating” to the sentence
referencing the continued eligibility of
the lender. The use of the word will
further clarify the intent of
indemnification when a lender fails to
originate a loan in accordance with
requirements. It will coincide with
language in the final rule implementing
indemnification for the SFHGLP that
holds originating lenders accountable in
the future should the Agency seek
indemnification from the lender if a loss
is paid under certain circumstances.
The final rule implementing
indemnification was published in the
Federal Register (76 FR 31217) on May
31, 2011. The Technical Handbook
accompanying the implementation of
the December 2013 interim final rule
expands upon the details surrounding
the criteria outlined.

§3555.151

Comment: One commenter requests
clarification at § 3555.151(e) on how the
“current home no longer adequately
meets the applicant’s needs” when
considering eligibility of a household
for the SFHGLP, who owns a home and
intends to retain it.

RHS Response: The Agency has not
amended the final rule based upon this
comment. The Technical Handbook,
released with the implementation of the
December 2013 interim final rule
provides the administrative procedures
and details surrounding the language in
the December 2013 interim final rule.
The Handbook expands upon further
guidance and possible examples when a
home no longer meets the needs of the
applicant.

Comment: The respondent requests
expanded language at § 3555.151(e)(4) to
require documentation if the applicants

Eligibility Requirements

are unable to secure conventional
financing.

RHS Response: RHS has not amended
the substance of this provision in
response to this comment. The
Technical Handbook, implemented with
the December 2013 interim final rule,
which provides the administrative
procedures, expands upon the criteria to
confirm the applicant’s eligibility for the
SFHGLP, including eligibility for
conventional financing. The applicant
must be ineligible for conventional
financing, based upon the criteria
outlined in the Handbook, for a lender
to continue with the application under
the SFHGLP.

Comment: Amend the language to
include missing text at § 3555.151(h)(2)
to clarify language of a sentence. The
sentence pertaining to repayment ability
should read ‘“The Handbook will define
when a debt ratio waiver may be
granted” as opposed to ‘“The Handbook
will define when a debt ratio may be
granted.”

RHS Response: RHS agrees with this
comment as recommended and will
amend the final rule to correct an
editorial omission of text in the
December 2013 interim final rule.

Comment: Amend language at
§3555.151(i)(2) to clarify text to indicate
“a loan’s acceptance”.

RHS Response: RHS agrees with this
editorial comment and will amend the
text of the final rule to clarify the
sentence.

Comment: The commenter proposes
to amend the final rule at
§3555.151(i)(3)(ii) by allowing
applicant(s) who are presently in a
Chapter 13 bankruptcy plan to qualify if
the applicant has been in the plan for at
least 12 months and payments under the
plan have been paid as agreed.

RHS Response: The Agency agrees
with this comment. The mortgage
industry and other like Federal
Agencies offering insurance and
guarantees allow the applicant to be in
an active bankruptcy repayment plan,
provided 12 months of the pay-out
period under the bankruptcy has
elapsed and the applicant’s payment
performance has been satisfactory with
all required payments made on time,
and written permission from the
bankruptcy court to enter into the
mortgage transaction is obtained. For
those lenders who utilize the Agency’s
automated underwriting system, if the
Chapter 13 bankruptcy has not been
discharged for a minimum period of two
years, the underwriting
recommendation will generate a Refer
underwriting recommendation requiring
manual underwriting.

Comment: A concern was expressed
that the language requiring credit
counseling may be difficult to
implement based on available financing
for these programs. The commenter
requests RHS to publish a list of
counseling programs readily available to
all applicants and lenders. Moreover,
the commenter requests RHS to require
Agency personnel when conditioning
for credit counseling in response to a
lender’s request for Conditional
Commitment confirm what credit
counseling programs are available in the
geographic area of the applicant.

RHS Response: The language in the
December 2013 interim final rule is
consistent with the language and
process found at 7 CFR part 1980,
subpart D, § 1980.309(d)(4), which
expired upon implementation of the
December 2013 interim final rule. Credit
counseling remains a supported
educational opportunity, carried out by
the lender. The Section 502 direct
lending program, administered under 7
CFR part 3550, at § 3550.11 requires the
State Director to assess the availability
of certified homeownership education
providers in their respective states. A
list of providers, including the
reasonable costs, if any, to the
participant is maintained by each state
as a requirement to the referenced rule
which is offered by RHS separate to the
SFHGLP in each state. A list is available
on each state Web site and can be
accessed at: http://www.rd.usda.gov/.
Therefore no change will be
implemented to this final rule as a result
of this comment.

§3555.152 Calculation of Income and
Assets

Comment: Require applicant’s to be
employed, maintain employment and
work towards paying off the loan.

RHS Response: RHS supports
individual loan performance in order to
fulfill its statutory obligation to the
SFHGLP. The Agency has not changed
the substance of the language as a result
of this comment.

Comment: Section 3555.152(b)(2)
requires lenders to obtain and verify
household income for all household
members in order to determine the
income eligibility of the household for
the SFHGLP. Verification of income for
the past 24 months is a regulatory
change over the previous rule governing
the SFHGLP (7 CFR part 1980, subpart
D, which expired with implementation
of the December 2013 interim final rule)
and is excessive and provides no
additional benefit to the applicant or
RHS.

RHS Response: Household income
eligibility is a critical component of
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every application. Requiring lenders to
verify and validate the income of all
household members for the previous 2
years assures the public that only truly
eligible households are provided
assistance under the SFHGLP.
Additionally this provision is consistent
with language provided in RHS Section
502 direct lending program, found at 7
CFR part 3550 and was a
recommendation by the Office of
Inspector General (OIG) in an audit
(Audit Report 04703-02—Ch dated
September 2011) of the SFHGLP. RHS
has not amended the final rule based
upon this comment.

§3555.202 Dwelling Requirements

Comment: Objection to removal of
minimal thermal efficiency
requirements for existing homes. The
commenter was concerned language
countered the Government’s energy
reduction and energy independence

oals.

RHS Response: As noted in the
preamble of the December 2013 interim
final rule, thermal standards for existing
homes was removed from the rule as
published in the Federal Register (72
FR 70220) on December 11, 2007. The
Agency will make no change to the
present language in the final rule as a
result of this comment. Energy efficient
homes for both new and existing
construction are encouraged as provided
under § 3555.209 under the Rural
Energy Plus loans.

Comment: One comment was received
in regards to the amount of funds
required to cover an interior or exterior
escrow holdback. Under the rule that
expired (7 CFR part 1980, subpart D)
with implementation of the December
2013 interim final rule, the commenter
felt the language should require escrow
accounts for exterior development be
funded at 150 percent of the cost of
completion. The commenter requests
the language in the final rule at
§ 3555.202(c) be amended to require
their interpretation of the language
found at the now expired 7 CFR part
1980, subpart D. The commenter cited
risks of fund shortages, cost overruns
and a builder’s failure to complete
improvements as their premise for
modifying the language.

RHS Response: While the Agency
appreciates the comment on this issue,
the final rule regarding funding the
escrow for future development is
consistent with the practice found at the
now expired 7 CFR part 1980, subpart
D. Under the former rule and the
December 2013 interim final rule,
lenders are required to fund an escrow
account in an amount sufficient to
assure the completion of the remaining

work. The language further encourages
that amount to be 150 percent of the
cost of completion, but may be higher if
the lender determines a higher amount
is needed. The final rule continues to
encourage the lender to fund the escrow
at a higher amount, if needed, but at a
minimum requires the figure to be at
least 100 percent of the cost of
completion. Lenders may make an
internal business decision to fund an
escrow account at a higher amount. As
a result of this comment, RHS will make
no change to the language in the final
rule.

§3555.205 Special Requirements for
Condominiums

Comment: Clarity is requested in the
language surrounding what
requirements should be followed and
when a condominium unit becomes
ineligible for lending.

RHS Response: RHS has not amended
the substance of this provision in
response to this comment. The
Technical Handbook implemented with
the December 2013 interim final rule,
provides the administrative procedures
and expands upon the detailed criteria
to confirm requirements for lending on
condominium units.

§3555.251

Comment: One respondent requested
more detail in § 3555.251(c)
surrounding the process of notification,
the lender’s rights and opportunities to
cure deficiencies when it is determined
by the Agency that an approved lender
has failed to provide acceptable
servicing.

RHS Response. The language in this
final rule remains unchanged by RHS.
The Technical Handbook implemented
with the December 2013 interim final
rule provides the details surrounding
the expectations of loan servicing and
monitoring responsibilities of lenders.
When a lender has uncorrected
performance problems, the Handbook
outlines the actions the Agency will
take regarding notification and appeal
rights surrounding a termination.

§3555.252 Required Servicing Actions

Comment: One comment was received
requesting § 3555.252(c)(2) of the final
rule be amended to remove language
requiring the borrower to notify the
lender when damage occurs to the
property.

RHS Response: RHS has not amended
the rule based on this comment. The
Agency believes that the regulatory
language is clear and consistent with
standard industry practice requiring
borrowers to notify the lender when
damage is sustained to a property and

Servicing Responsibility

hazard insurance proceeds will be
disbursed. The Agency will issue
additional guidance regarding insurance
should it determine such clarification is
necessary. Policy encompassing a
lender’s responsibility to processing of
hazard insurance proceeds as a result of
damage to the security is detailed in the
accompanying Technical Handbook
implemented with the December 2013
interim final rule.

Comment: The language at
§3555.252(d) should be revised to
include exceptions to reporting to credit
bureaus when loans are in
Presidentially declared disaster areas
and loans involving the Service
members Civil Relief Act.

RHS Response: RHS has not amended
the rule based upon this comment. The
provisions of the December 2013
interim final rule emphasize a lender’s
existing and continued responsibility to
reporting defaulted mortgages to credit
bureaus. Loans involving Service
members Civil Relief Act will be subject
to the provisions of the Act. Loans
located in presidentially declared
disaster areas may require special
guidance. RHS will issue additional
guidance should it determine
clarification is necessary. The language
as written pertains to the general
servicing reporting requirements
applicable to most SFHGLP loans.

§3555.254 Final Payments

Comment: One commenter requested
RHS provide additional clarification
regarding the release of security
instruments. Presently the language at
§ 3555.254 indicates lenders may release
security instruments only after full
payment of all amounts have been
received. The commenter indicated if a
lender’s decision is to not file a loss
claim, the final decision to release
security documents should lie with the
lender.

RHS Response: The intent of the
language is to ensure and enforce that
lenders cannot release security
documents until a satisfaction of the
debt in full has occurred. In response to
this comment, RHS has amended the
rule to add clarification.

§3555.256 Transfer and Assumptions

Comment: The words “continue with
guarantee” are confusing at
§3555.256(d)(2)(ii). The commenter
requests clarity.

RHS Response: RHS has not amended
the rule based on this comment. The
Agency believes that the regulatory
language is clear in that RHS will
continue with the guarantee, as opposed
to voiding the guarantee in situations
meeting the criteria of the section. RHS
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will issue additional guidance regarding
a transfer that does not trigger the due-
on-sale clause should it determine such
clarification is necessary.

Comment: A respondent indicated
§ 3555.256(d)(2)(iii) should be clarified
to confirm a concurrent loan
assumption and modification could
occur if a transferee meeting the criteria
assumes the guaranteed loan when the
loan is past due. The commenter found
the language “re-amortized” in the
section confusing since it is not listed
under § 3555.10 Definition and
abbreviations of the rule.

RHS Response: RHS has not amended
the rule based on this comment. When
a transferee meets the criteria set forth
in the section referenced, the regulatory
language allows the transferee to assume
on the rates and terms of the original
promissory note and in the case of a
delinquent account, allows the
transferee “‘at the time the assumption
agreement is executed” to bring the loan
current through reamortization. RHS
believes the language “at the time the
assumption agreement is executed” is
clear and concise that the two actions
would be concurrent. Regarding the
definition of reamortization, the
Technical Handbook, accompanying the
release of the December 2013 interim
final rule provides an extensive list of
terminology and definitions, including
reamortization, while the rule addresses
substantive definitions. Reamortization
is a common mortgage industry term
referring to modifying the loan.

Comment: The commenter requests
clarification of § 3555.256(d)(3) and
restrictions imposed for transfer of title
triggering the due-on-sale clause.

RHS Response: RHS released a
Technical Handbook with
implementation of the December 2013
interim final rule, which provides the
details and restrictions imposed for
transfer of title triggering the due-on-
sale clause. As a result of this comment,
RHS has not modified the final rule.

§3555.257 Unauthorized Assistance

Comment: In reference to
§ 3555.277(b), a commenter questioned
the lender’s ability to prove the
applicant’s eligibility should the lender
be challenged on inaccurate information
in response to unauthorized assistance.
Specifically in question was if the
lender utilized RHS’s automated
underwriting system when submitting
the loan to the Agency, how the lender
would prove the applicant was eligible
if the Agency’s automated underwriting
system rendered an acceptable
recommendation.

RHS Response: Lenders are required
to retain a permanent record of the

applicant’s request. The final
underwriting recommendation obtained
from the Agency’s automated
underwriting system becomes part of
the lender’s permanent record. Data
reflected in the automated system must
reflect and support information in the
permanent file record retained by the
lender. The records should support the
lender’s ability to prove the applicant’s
eligibility. Further, the Agency’s
automated underwriting system is a tool
utilized to streamline the decision of the
lender, but does not replace the lender’s
final determination to qualify the
household for the SFHGLP or the loan
request. No change to the final rule as

a result of this comment has been made.

§3555.301
Techniques

General Servicing

Comment: One comment was received
in regards to language used surrounding
past due accounts found at
§3555.301(e). Verbiage in the December
2013 interim final rule references
months past due while the Consumer
Financial Protection Bureau (CFPB) (12
CFR part 1026) measures payments past
due in days. It was suggested the
Agency align our language with CFPB.

RHS Response: RHS will amend the
rule in Sections referencing months, as
applicable, for continuity with CFPB
when referencing the measurement of
delinquent past due amounts. The
Agency publishes, as a tool for lenders,
a Loss Mitigation Guide. The Agency’s
Loss Mitigation Guide published at
https://usdalinc.sc.egov.usda.gov/
USDALincTrainingResourceLib.do
currently provides for measurement in
“months/days” format in response to
CFPB language.

§3555.302 Protective Advances

Comment: One commenter requested
clarification of protective advances for
costs other than taxes and insurance.
They questioned if this section
pertained to advances incurred prior to
a foreclosure sale, or those that occur
once a foreclosure sale occurs.

RHS Response: RHS has not revised
the substance of this provision in
response to the comment. The Agency
believes the language flow of the rule
provides for a waterfall of loss
mitigation workout alternatives from
general servicing at § 3555.302, followed
by traditional servicing (§ 3555.303),
then by special loan servicing
(§ 3555.304) prior to voluntary or
involuntary liquidation (§§ 3555.305
and 3555.306). The language in these
sections provides the guidance,
expectations and flow of order for
servicing non-performing loans. With
consideration for the comment, this

final rule makes one minor change to
the wording of this provision by
referring to the protective advance
expense as advances prior to
liquidation, for clarification.

§3555.303 Traditional Servicing
Options

Comment: Several comments were
received in regard to traditional
servicing options. The majority of
comments requested clarification on
details surrounding servicing options,
such as if the agreement needs to be in
writing, the maximum interest rate for
modifications, fees and costs included
in a loan modification, and eligibility
for trial payments.

RHS Response: RHS published a
Technical Handbook which
accompanied the implementation of the
December 2013 interim final rule. The
Handbook provides the information
which responds to the commenters
request for detailed information for
offering servicing options to
homeowners. In response to comments,
RHS has added clarification at
§3555.303(b)(3) to confirm that the loan
modification must be a written
agreement, the interest rate must be
fixed, the rate of interest cannot exceed
the original rate of the loan note
guarantee issued and trial payments for
traditional loan modifications are not
required.

Comment: One comment received
urged the Agency to adopt, as a
servicing option, a moratorium of
payments, similar to that offered in the
Section 502 SFH Direct lending program
offered by the Agency under 7 CFR part
3550.

RHS Response: Traditional and
special loan servicing options provide
for various forbearance agreements,
which in part could temporarily
suspend or reduce payments. The
Agency believes the forbearance
agreement option (see § 3555.10
definition of forbearance agreement)
does provide for a moratorium
(suspension) of payments temporarily, if
warranted, based upon the
circumstances of the loan serviced. The
Technical Handbook accompanying the
publication of the December 2013
interim final rule provides additional
details and loss mitigation workout
alternatives. RHS has not amended the
rule based upon this comment.

Comment: RHS should extend the
guarantee at § 3555.303(b)(3)(iii) to
cover the full term of a loan
modification as opposed to limiting the
modification to the original term as
referenced in the December 2013
interim final rule. The commenter feels
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it will expand a lender’s ability to assist
a homeowner become successful.

RHS Response: RHS agrees with the
comment. To that end, the Agency has
amended the final rule based on this
comment to extend the guarantee to the
loan term of the loan modification,
provided the loan modification meets
the eligibility criteria set forth in
§3555.303(b)(3).

§3555.304 Special Servicing Options

Comment: A comment was received
regarding the required pre-modification
trial payment period found at
§3555.304(b)(2). The commenter
indicated that trial payment periods pre-
modification decrease the flexibility to
assist borrowers and could lead to
greater losses for the Agency.

RHS Response: RHS disagrees with
this comment in regards to trial
payments required at § 3555.304(b)(2).
In the waterfall of loss mitigation
options, once the lender has determined
the use of traditional loan servicing
options will not cure the borrower
default, the use of special loan servicing
options are considered. The objective of
special loan servicing options is to offer
struggling homeowners who are at risk
of foreclosure reduced monthly
mortgage payments that are affordable
and sustainable over the long-term. Trial
payment periods allow a borrower to
demonstrate recovery from the financial
problem by making 3 or 4 payments at
the modified amount, after which the
delinquent amount is capitalized into
the modified loan. A trial period will
help ensure the borrower can meet the
modified terms and verify the proposed
servicing plan will succeed in helping
the borrower afford their home. If they
are unable to demonstrate their ability
to make their modified mortgage
payment before being placed into a
permanent modification, the lender can
assist with a more suitable alternative to
foreclosure that meets the borrower’s
needs. Many loan servicers’ guidelines,
other than RHS, require a trial period.
Trial payments are a mortgage industry
standard. Additionally, this provision is
included to minimize loss to the
government. RHS has not amended the
final rule based upon this comment.

Comment: Comments were received
regarding the determination of the
interest rate. Lenders requested
reconsideration to the requirement to
reduce an interest rate on an extended-
term loan modification at § 3555.304(c).
Historically rates have been low.
Lenders viewed this requirement as an
impediment to assisting borrowers who
were delinquent or in imminent default.
Additionally lenders questioned if the
interest rate, at execution of the

modification agreement, was required to
meet the maximum allowable interest
rate at noted at § 3555.304(c)(2).

RHS Response: Maximum interest
rates cannot exceed the published rate
as noted in § 3555.304(c)(2) if lowering
the interest rate; or the interest rate of
the loan guarantee issued. Reducing the
rate is not a required condition to an
extended-term loan modification in
§3555.305(c). RHS will amend the final
rule to correct language at
§ 3555.304(c)(2) which references the
maximum interest rate is tied to the date
the loan modification is executed.
Language will be corrected to indicate
the maximum interest rate will be tied
to when the loan modification is
approved.

RHS Comment: Multiple comments
were received regarding the waterfall of
loss mitigation options that must be
considered prior to utilizing a mortgage
recovery advance in § 3555.304(c).
Concern was expressed that lenders
would be forced to utilize an extended-
term loan modification with a 40 year
term. When the loan is in a Ginnie Mae
pool the lender must repurchase it to
complete a loan modification. Requiring
a 40 year term together with not
extending the guarantee beyond the
original maturity date subjects the
lender to vulnerability that Ginnie Mae
may not repurchase the loan after the
modification occurs and that lenders
may incur greater future losses if
liquidated.

RHS Response: Pursuant to
§ 3555.304(c)(4), if the targeted mortgage
payment to income ratio cannot be
achieved using an extended-term loan
modification, then the lender may
consider a mortgage recovery advance.
Before considering a mortgage recovery
advance, the lender must extend the
repayment term for 30 years from the
date of loan modification. The lender
may extend the repayment term for 40
years from the date of loan modification,
but the lender is not required to do so
before utilizing a mortgage recovery
advance. This language affords the
lenders the flexibility to adhere to
specific investor loan modification term
extension requirements while
encouraging lenders to achieve the
targeted mortgage payment to income
ratio using the servicing option(s) that
will be least expensive for the
government. Use of the mortgage
recovery advance is limited because the
mortgage recovery advance will be most
expensive for the government. By
imposing restrictions, RHS will promote
the reduction of mortgage foreclosures
in a cost-effective manner. Language at
this section is unchanged regarding
extended-term loan modification from

the final rule implementing special
servicing options published August 26,
2010 (75 FR 52429) which became
effective September 24, 2010. RHS has
amended § 3555.305(c)(1) and (c) for
clarity in response to comments.

Comment: One comment was received
regarding the mortgage recovery
advance special servicing option at
§3555.304(d). The commenter felt if the
agency reimburses the lender for eligible
advances, additional full financial risk
and responsibility on the agency
potentially will increase the cost to the
overall SFHGLP.

RHS Response: Lenders will advance,
after obtaining Agency approval, for any
Mortgage Recovery Advance that meets
the criteria set forth in the December
2013 interim final rule and
supplemented by a Technical
Handbook. Pursuant to § 3555.304(d)(7)
and with language of the published final
rule (75 FR 52429 published August 26,
2010) in connection with the
introduction of special loan servicing
options, the lender may file a request for
partial loss claim to obtain
reimbursement of the eligible funds
advanced. The claim for reimbursement
will be processed by the Agency in
advance of any final loss claim
reimbursement (occurring after
liquidation)—provided the lender has
secured adequate security and the
borrower is eligible for the advance. A
future loss claim filed by a lender after
liquidation will be adjusted by any
amount of mortgage recovery advance
reimbursed to the lender by the Agency.
Borrowers are not required to make any
monthly or periodic payments on the
Mortgage Recovery Advance as outlined
in § 3555.304(d)(6)(ii). The mortgage
recovery advance is due and payable
pursuant to § 3555.304(d)(6)(iii). The
Agency has made no change to their
collection procedures presently
exercised on loss payments paid that do
not involve a mortgage recovery
advance. In accordance with
§ 3555.304(d)(6)(v), RHS may pursue
collection of the Federal debt from the
borrower by any available means if the
mortgage recovery advance is not repaid
based on the terms in the promissory
note and mortgage or deed-of-trust. This
same approach is performed on loss
payments that do not involve a mortgage
recovery advance. Therefore, additional
financial risk and responsibility to the
Agency has not increased with
publication of this rule. RHS has not
amended the final rule based on this
comment.

Comment: A comment was received
questioning the maximum Mortgage
Recovery Advance (MRA) at
§ 3555.304(d). The respondent
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questioned how the advance will be

determined and if the MRA maximum is

not advanced on an initial MRA, can the
balance of the maximum calculation of

MRA be applied to another future MRA.
RHS Response: RHS released a

Technical Handbook and Loss

Mitigation Guide with implementation

of the December 2013 interim final rule.

The handbook and guide outlines the

details surrounding the eligibility and

calculation of a maximum recovery
advance. To be eligible, the lender must
consider an extended-term loan
modification of at least 30 years and set
the interest rate not to exceed the
maximum allowable rate as further
outlined in § 3555.304(c)(1) and (2). If
the targeted mortgage payment to
income cannot be achieved using an
extended-term loan modification, the
lender may consider a mortgage
recovery advance. The maximum

mortgage recovery advance (up to 30

percent of the unpaid principal balance

as of the date of default) consists of the

sum of arrearages not to exceed 12

months of principal, interest, taxes and

insurance (PITI); legal fees and
foreclosure costs related to a cancelled
foreclosure action; and principal
reduction as outlined in

§ 3555.304(d)(1) and (2). The principal

deferment on the modified mortgage is

determined by multiplying the unpaid
principal balance by 30 percent and
then reducing that amount by arrearages
advanced to cure the default and any
foreclosure costs incurred to that point.

The principal deferment amount for a

specific case shall be limited to the

amount that will bring the borrower’s

total monthly mortgage payment to 31

percent of gross monthly income. In

response to the comment, the following

is an example of the calculation of a

maximum Mortgage Recovery Advance

when utilizing the Special Loan

Servicing:

Example. Unpaid Principal Balance =
$150,000

e Current Monthly Payment (PITI) =

$1,220 (Principal and Interest = $920

+ Taxes and Insurance = $300)

Current Other Recurring Debt = $800

Monthly Gross Income = $3,500

Number of Payments Past Due = 3

Total Arrearage = $3,660

Maximum Mortgage Recovery

Advance = $150,000 x 30% = $45,000

¢ Maximum Monthly Mortgage
Payment = $3,500 x 31% = $1,085
(Front Ratio)

e Maximum Total Monthly Debt =
$3,500 X 55% = $1,925 (Back Ratio)
Special loan servicing is permitted

one time over the life of the loan. RHS

has not amended the final rule in
response to this comment.

Comment: One commenter felt the
language in the December 2013 interim
final rule changed the definition of the
maximum mortgage recovery advance at
§3555.304(d).

RHS Response: The December 2013
interim final rule language at
§ 3555.304(d) incorporated the
published final rule introducing the
special loan servicing options available
to lenders (75 FR 52429 published
August 26, 2010). Details on eligibility,
processing, approval, documentation
requirements, and reimbursement to the
lender can be found in the Technical
Handbook and Loss Mitigation Guide
implemented with the December 2013
interim final rule. RHS has not amended
the final rule in response to this
comment.

Comment: Clarification was requested
on § 3555.304(d)(iv) on collecting the
Mortgage Recovery Advance from the
borrower. Concern was expressed if the
lender was responsible for paying off
the borrower’s MRA once a borrower
voluntarily or involuntarily transfers
title to the property.

RHS Response: Pursuant to
§3555.304(d)(6) the lender must have
the borrower execute a promissory note
payable to RHS and a mortgage or deed-
of-trust in recordable form perfecting a
lien naming RHS as the security party
for the amount of the mortgage recovery
advance. The lender will record the
mortgage or deed-of-trust in the
appropriate local real estate records and
provide the original promissory note to
RHS. The Mortgage Recovery Advance
will be interest free. Borrowers are not
required to make any monthly or
periodic payment; however, the
borrower may voluntarily submit partial
payment without incurring any
prepayment penalty. The payment of
the Mortgage Recovery Advance is not
due until the earliest of (i) the maturity
of the modified mortgage; (ii) the
borrower transfers title to the property
(by sale or by other voluntary or
involuntary means), or (iii) a payoff of
the mortgage. Pursuant to § 3555(d)(8)
any RHS reimbursement issued for the
Mortgage Recovery Advance to the
lender on behalf of the borrower will be
credited toward the maximum loan
guarantee amount payable by the
Agency under the guarantee. This credit
or reduction in the ultimate loss claim
payment is necessary since the Mortgage
Recovery Advance is a partial claim
under the guarantee. The lender is not
expected to collect on the Mortgage
Recovery Advance. RHS has not
changed the final rule in response to
this comment as § 3555.304(d) provides
the provisions a lender must follow and
additional administrative details are

available through the Technical
Handbook and Loss Mitigation Guide
implemented with the December 2013
interim final rule.

§3555.305 Voluntary Liquidation

Comment: To be eligible for a
voluntary liquidation option,
§3555.305(a)(3) indicates the borrower
must presently occupy the property,
unless non-occupancy is related to the
same involuntary reason leading to the
default. One comment was received
asking for further relief and flexibility
should the borrower act in good faith in
vacating the premises to facilitate a pre-
foreclosure sale or due to a financial
hardship.

RHS Response: RHS has not amended
the rule based upon this comment.
Further guidance and detail is provided
in the Technical Handbook
accompanying the implementation of
the December 2013 interim final rule.
To be eligible to participate in a
voluntary liquidation, the borrower
must occupy the property as their
primary residence. A non-occupant
borrower who seeks a voluntary
liquidation option may be eligible
should the lender verify that the need to
vacate is related to the cause of the
default, such as job loss (financial
hardship), a mandatory employment
transfer, divorce or death, for example.
RHS feels the flexibility provided to
allow non-occupant borrower eligibility
for voluntary liquidation is a lenient
standard and any further flexibility is
not acceptable from a risk management
perspective.

§3555.306 Liquidation

Comment: One commenter requested
that the lender should be able to assign
the loan to the government when the
default occurs and prior to liquidation
in accordance with the Housing Act of
1949.

RHS Response: The Housing Act of
1949, as amended, at section 502(h)(15)
provides the option to the program to
allow a lender to transfer a loan in
default to the government prior to
liquidation. RHS has not exercised this
option. RHS has selected a more cost
effective strategy by requiring lenders to
liquidate and sell an acquired property,
while RHS exercises oversight and
verifies proper use of government funds.
Should RHS exercise the language
available in the Housing Act in the
future, language will be published. RHS
has not amended the final rule in
response to this comment.

Comment: A respondent expressed
concern regarding the requirement that
in addition to a borrower paying all
past-due amounts, advances and any
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foreclosure costs when reinstating an
account in liquidation a borrower must
have the ability to continue making the
scheduled payments on the loan
pursuant to language found at

§ 3555.306(c)(2). Clarification was
requested on what actions by the lender
are necessary to perform or comply with
ensuring the borrower has the ability to
continue making the scheduled
payments on the loan if the loan is paid
current and all fees are paid.

RHS Response: RHS has considered
the language and action questioned.
RHS has omitted reference to the
borrower’s ability to continue making
scheduled payments when the loan is
paid current and all fees are paid as
noted in § 3555.306(c).

Comment: One respondent indicated
§3555.306(d)(3) seems to mandate
creditors to force a debtor to reaffirm a
debt. The respondent indicated most
jurisdictions allow a “retain and pay”
option, so that the debtor continues to
pay the mortgage but is discharged of
the personal liability by virtue of the
Chapter 7 discharge. The respondent
requested clarification on the language
in the section in question.

RHS Response: Language in the
§ 3555.306(d)(3) provides the flexibility
the respondent is seeking by instructing
the lender to seek a reaffirmation under
the criteria noted, whenever possible.
RHS has not amended the final rule in
response to this comment.

Comment: Concern was expressed by
a respondent in reference to language
found at § 3555.306(f)(3) of the
December 2013 interim final rule. The
respondent felt the language limited the
lender in the sale of property once the
marketing period for an acquired
property expired. The language
indicates it is the Agency’s
responsibility to obtain a liquidation
value appraisal. Often times the lender’s
receipt of that appraisal is delayed. The
respondent is seeking assurance the
lender can continue to sell the property
while waiting for the Agency to respond
with the determined liquidation value.
Additionally the respondent expressed
concern on the balance of language at
§ 3555.306(f)(3) which limited accrued
interest paid a loss claim to 90 days
from the foreclosure sale or expiration
of redemption period when calculating
a loss claim request of the Agency.

RHS Response: Pursuant to
§3555.306(f)(3), to ensure the lender
proactively seeks maximum recovery
from the sale of the acquired property,
RHS requires the lender to notify the
Agency if the security property held for
disposition remains unsold once the
marketing period expires. The Agency
orders a liquidation value appraisal in

response to notification and provides
the lender with the results of the report.
With the value determined, a loss claim
is calculated based upon a management
sale factor, which estimates holding and
resale costs. In response to the
commenter who is seeking Agency
approval to allow continued marketing
while waiting for a liquidation value
appraisal, once the marketing period has
expired, and the lender has notified the
Agency of the expiration, the loss claim
will be calculated based upon a
liquidation value appraisal pursuant to
§ 3555.354(b). Additionally, the
referenced section caps accrued interest
to the first 90 days of the marketing
period. This requirement assures the
program goals are met in a cost-effective
manner and minimizes loss to the
government. The Technical Handbook
implemented with the December 2013
interim final rule provides an aggressive
marketing and sales approach for
lenders which when followed should
result in a sale of acquired property
within 90 days of foreclosure or
redemption. As a result of guidance
provided, RHS has not amended the
final rule in response to this comment.

§3555.307 Assistance in Natural
Disasters

Comment: Comments were received
proposing slight phrase changes for
clarification regarding special relief
measures available when a natural
disaster is designated found at
§3555.307(c).

RHS Response: The Agency has
considered the request of commenters.
While no substantive changes are made
to the rule as written, the Agency has
agreed to modify language slightly for
clarification.

§3555.354 Loss Claim Procedures

Comment: One comment was received
reporting the concern that RHS will no
longer conduct an audit to determine
why a loan failed and if there was
reason to reduce or deny the loss claim.

RHS Response: Details surrounding
processing loss claim requests and
reduction or denial of a proposed claim
can be found in the Technical
Handbook accompanying the
implementation of the December 2013
interim final rule. The Handbook
indicates the Agency will review each
loss claim for adherence to program
regulation and make any reductions
and/or denial of loss claim with
information provided by the lender.
RHS has not amended the final rule
based upon this comment.

Comment: One comment was received
requesting the Agency to implement a
partial claim payment option as

provided for in the Housing Act of 1949,
as amended.

RHS Response: The December 2013
interim final rule at § 3555.304(d)(7)
provides for reimbursement from the
Agency to the lender for a Mortgage
Recovery Advance. This claim process
is a partial claim payment filed by a
lender in response to a Mortgage
Recovery Advance under special
servicing options (§ 3555.304). The
Housing Act of 1949, as amended, at
section 502(h)(14) provides this
authority. The lender must comply with
requirements set forth in
§ 3555.304(d)(7) when requesting a
partial claim. Any future loss claim filed
by a lender is adjusted by any amount
of Mortgage Recovery Advance
reimbursed to the lender by the Agency.
RHS has not amended the final rule
based on this comment since language
in the December 2013 interim final rule
provided for a partial claim payment
under the guarantee in response to the
Mortgage Recovery Advance by the
lender.

Comment: Several comments were
received in response to penalties
imposed as a result of untimely
submission of a disposition plan at
acquisition or loss claim report once a
property held by the lender is sold.
Commenters felt the possible penalties
implied were unduly harsh.

RHS Response: RHS establishes
delivery timelines for lenders to report;
file claims or update records for
essential documents in the servicing,
loss mitigation, liquidation, acquisition
and loss claim process. Time lines
establish prompt response requiring
lenders to comply with corresponding
expectations. Time lines for regulatory
compliance, for example—filing a claim,
require actions by the lender and
impose penalties associated with non-
compliance with those timelines.
Establishing expected timelines are a
common method in the mortgage
industry to insure a lender is
responsibly attentive and focuses with
reasonable due diligence in carrying out
tasks associated with non-performing
borrowers. Curtailment or penalties on
claims when reasonable diligence and/
or reporting requirements are not met
are common in the mortgage industry as
with other federal agencies such as HUD
or VA who insure or guarantee a
lender’s loan. The December 2013
interim final rule at § 3555.354 outlines
what may occur should a lender fail to
act timely. It also provides for
extenuating circumstances beyond the
lenders control by utilizing the language
“may”’ be imposed when referring to
denying or reducing a claim. This
language allows flexibility the
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commenters are seeking based upon
circumstances surrounding untimely
filings. Additional detail regarding
possible imposed penalties can be found
in the Agency’s Technical Handbook
that accompanied the implementation of
the December 2013 interim final rule.
RHS has not amended the final rule in
response to these comments.

§3555.355 Reducing or Denying the
Claim

RHS Comment: A comment was
submitted in response to language in the
rule that allows the Agency to reduce or
deny a claim when a lender failed to
follow regulatory time frames in
servicing and liquidating, including
payment of real estate taxes or hazard
insurance premiums when due. The
commenter requested that the rule
define that a direct correlation and
casual connection between the lender’s
action or failure to act occurred which
impaired the collateral and ultimately
increased the loss.

RHS Response: In response to the
comment, the RHS feels language at
§3555.355(a) is consistent with the
commenter’s request for flexibility in
that it provides language indicating RHS
may reduce or deny any loss claim by
the portion of the loss determined was
caused by the lender’s action or failure
to act. Additional detail surrounding
time frames imposed and penalties for
a lenders failure to act can be found in
the Agency’s Technical Handbook that
was implemented with the December
2013 interim final rule. The final rule
does not revise the Agency’s approach
to reducing or denying a claim for a
lender’s failure to comply with the
conditions of the Loan Note Guarantee.

List of Subjects in 7 CFR Part 3555

Home improvement, Loan Programs—
Housing and community development,
Mortgage insurance, Mortgages, Rural
areas.

For the reason stated in the preamble,
chapter XVIII, part 3555, title 7 of the
Code of Federal Regulations is amended
as follows:

PART 3555—GUARANTEED RURAL
HOUSING PROGRAM

m 1. The authority citation for part 3555
continues to read as follows:

Authority: 5 U.S.C. 301, 42 U.S.C. 1471et
seq.

Subpart A—General

m 2. Amend § 3555.5 by revising
paragraphs (d)(5) through (7) to read as
follows:

§3555.5 Environmental requirements.
* * * * *

(d) * % %

(5) The lender must comply with
Federally mandated flood insurance
purchase requirements. Existing
dwellings in a SFHA are not eligible
under the SFHGLP unless flood
insurance through the FEMA National
Flood Insurance Program (NFIP) is
available for the community and flood
insurance, whether NFIP, “write your
own,” or private flood insurance, is
purchased by the borrower. The lender
will require the borrower to obtain, and
maintain for the term of the mortgage,
flood insurance for any property located
in a SFHA, listing the lender as a loss
payee. Purchase of existing structures
within the federally regulated
floodplain will not require
consideration of alternatives to avoid
adverse effects and incompatible
development in floodplains;

(6) The borrower must obtain, and
continuously maintain for the life of the
mortgage, flood insurance on the
security property in an amount
sufficient to protect the property
securing the guaranteed loan. Flood
insurance policies must be issued under
the NFIP, or by a licensed property and
casualty insurance company authorized
to participate in NFIP’s “Write Your
Own” program or private flood
insurance policy, as approved by the
lender. Lenders are required to accept
private flood insurance policies, when
purchased by a borrower, that meet the
requirements of 42 U.S.C. 4012a
(b)(1)(A). Lenders remain responsible to
ensure a private flood insurance policy
meets the requirements of 42 U.S.C.
4012a (b)(1)(A).

(7) Rural Development will not
guarantee loans for new or proposed
homes in an SFHA unless the lender
obtains a final Letter of Map
Amendment (LOMA) or a final Letter of
Map Revision (LOMR) that removes the
property from the SFHA, or performs an
alternatives analysis in compliance with
the Agencies National Environmental
Policy Act regulation and obtains a
FEMA elevation certificate that shows
that the lowest floor (including
basement) of the dwelling and all
related building improvements are built
at or above the 100-year flood plain
elevation in compliance with the NFIP.

Subpart C—Loan Requirements

m 3. Amend § 3555.101 by revising
paragraphs (b)(6)(vi), (b)(6)(x), (b)(6)(xi),
and (d)(3)(vi) to read as follows:

§3555.101 Loan purposes.

* * * * *

(b) * % %
6 * % %

(vi) Reasonable and customary loan
discount points to reduce the note
interest rate from the rate authorized in
§3555.104(a).

* * * * *

(x) The amount of the loan up-front
guarantee fee required by § 3555.107(g).

(xi) The cost of establishing a cushion
in the mortgage escrow account for
payment of the annual fee required by
§3555.107(h), not to exceed 2 months.

(d)* N
(3)* L

(vi) Two options for refinancing can
be offered. Lenders may offer a
streamlined refinance for existing
Section 502 Guaranteed loans, which
does not require a new appraisal.
Streamlined financing may not be
available for existing Section 502 Direct
loans. The lender will pay off the
principal balance of the existing Section
502 Guaranteed loan. The new loan
amount cannot include any accrued
interest, closing costs or lender fees. The
refinance up-front guarantee fee as
established by the Agency can be
included in the loan to be refinanced to
the extent financing does not exceed the
original loan amount. Lenders may offer
non-streamlined refinancing for existing
Section 502 Guaranteed or Direct loans,
which requires a new and current
market value appraisal. The new loan
may include the principal and interest
of the existing Agency loan, reasonable
closing costs and lenders fees to extent
there is sufficient equity in the property
as determined by an appraisal. The
appraised value may be exceeded by the
amount of up-front guarantee fee
financed, if any, when using the non-
streamlined option. Documentation,
costs, and underwriting requirements of
subparts D, E, and F of this part apply
to refinances, unless otherwise provided
by the Agency.

*

* * * *

m 4. Amend § 3555.103 by revising
paragraph (a) to read as follows:

§3555.103 Maximum loan amount.
* * * * *

(a) Market value. The market value of
the property as determined by an
appraisal that meets Agency
requirements plus the amount of the up-
front loan guarantee fee required by
§3555.107(g), or

* * * * *

m 5. Amend § 3555.104 by revising
paragraph (a)(3) to read as follows:

§3555.104 Loan terms.
(a) * *x %
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(3) Does not exceed the Fannie Mae
rate for 30 year fixed rate conventional
loans, as authorized in Exhibit B of
subpart A of part 1810 of this Chapter
(RD Instruction 440.1, available in any
Rural Development office) or online at:
http://www.rd.usda.gov/publications/

regulations-guidelines and
* * * * *

m 6. Amend § 3555.105 by:

m a. Removing paragraph (b)(6)and
redesignating paragraph (b)(7) as (b)(6);
and

m b. Revising paragraphs (c)(1) and
(d)(3). The revisions read as follows:

§3555.105 Combination construction and
permanent loans.
* * * * *

(C) L

(1) The loan is to finance the
construction and purchase of a single
family housing residence.
Condominiums are ineligible for
combination construction and

permanent loans.
* * * * *

(d) * * *
(3) Annual fees will begin in the
month immediately following loan
closing and will not be affected by loan
reamortization following the completion
of construction. Lenders may fund a
lender imposed escrow account for
borrower payments of the annual fee in
accordance with §3555.101(b)(6)(xi), as
an eligible loan purpose, provided the
market value of the property is not

exceeded.
* * * * *

m 7. Amend § 3555.107 by revising
paragraph (h) to read as follows:

§3555.107 Application for and issuance of
the loan guarantee.

* * * * *

(h) Annual fee. The Agency may
impose an annual fee of the lender not
to exceed 0.5 percent of the average
annual scheduled unpaid principal
balance of the loan for the life of the
loan to allow the Agency to reduce the
up-front guarantee in § 3555.107(g). The
annual fee will be applicable to
purchase and refinance loan
transactions. The annual fee may be
passed on to the borrower by the lender.
The Agency may assess a late charge to
the lender if the annual fee is not paid
by the due date, and the late charge may
not be passed on to the borrower.
Further administrative guidance is
provided in the handbook.

* * * * *

m 8. Amend § 3555.108 by revising
paragraph (d) introductory text to read
as follows:

§3555.108 Full faith and credit.
* * * * *

(d) Indemnification. If the Agency
determines that a lender did not
originate a loan in accordance with the
requirements in this part and the
Agency pays a claim under the loan
guarantee, the Agency may revoke the
originating lender’s eligibility status in
accordance with subpart B and may also
require the lender:

* * * * *

Subpart D—Underwriting the Applicant

m 2. Amend § 3555.151 by revising
paragraphs (h)(2) introductory text,
(1)(2), and (i)(3)(ii) to read as follows:

§3555.151 Eligibility requirements.
* * * * *

(h) E

(2) The repayment ratio may exceed
the percentage specified in paragraph
(h)(1) of this section if certain
compensating factors exist. The
handbook will define when a debt ratio
waiver may be granted. The automated
underwriting system will take into
account any compensating factors in
determining whether the variance is
appropriate. For manually underwritten
loans, the lender must document
compensating factors demonstrating that
the household has higher repayment
ability based on its capacity, willingness
and ability to pay mortgage payments in
a timely manner. The presence of
compensating factors does not
strengthen a ratio exception when
multiple layers of risk, such as a
marginal credit history, are present in
the application. Acceptable
compensating factors and supporting
documentation for a proposed debt ratio
waiver will be further defined and
clarified in the handbook.
Compensating factors include, but are
not limited to:

* * * * *

(1) L

(2) A loan’s acceptance by an Agency
approved automated underwriting
system eliminates the need for the
lender to submit documentation of the
credit qualification decision as loan
approval requirements will be
incorporated in the automated system.

(3] * % %

(ii) A bankruptcy in which debts were
discharged within 36 months prior to
the date of application by the applicant.
A lender may give favorable
consideration to applicants who have
entered into a bankruptcy debt
restructuring plan who have completed
12 months of consecutive payments.
The payment performance must have
been satisfactory with all required

payments made on time, and the
Trustee or the Bankruptcy Judge must
approve of the new credit.

* * * * *

Subpart E—Underwriting the Property

m 3. Amend § 3555.208 by revising
paragraph (a)(2) to read as follows:

§3555.208 Special requirements for
manufactured homes.
* * * * *

a***

(2) Site development work properly
completed to HUD, state and local
government standards, as well as the
manufacturer’s requirements for

installation on a permanent foundation.
* * * * *

Subpart F—Servicing Performing
Loans

m 4. Revise § 3555.254 toread as
follows:

§3555.254 Final payments.

Lenders may release security
instruments only after payment for the
satisfaction of the full debt, including
any recapture, has been received and
verified.

m 5. Amend § 3555.256 by revising
paragraph (b)(2)(vi) to read as follows:

§3555.256 Transfer and assumptions.

* * * * *

(b) * x %

(2) * x %

(vi) A new guarantee fee, calculated
based on the remaining principal
balance, must be paid to Rural
Development in accordance with
§ 3555.107(g).

* * * * *

Subpart G—Servicing Non-Performing
Loans

m 6. Amend § 3555.301 by revising
paragraphs (e) and (f) to read as follows:

§3555.301 General servicing techniques

* * * * *

(e) Communication. Before an account
becomes 60 days past due and if there
is no payment arrangement in place, the
lender must send a certified letter to the
borrower requesting an interview for the
purpose of resolving the past due
account.

(f) Prior to liquidation. Before an
account becomes 60 days past due or
before initiating liquidation, the lender
must assess the physical condition of
the property, determine whether it is
occupied, and take necessary steps to
protect the property.

*

* * * *
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m 7.In § 3555.302, revise the
introductory text to read as follows:

§3555.302 Protective advances.

Lenders may pay the following pre-
liquidation expenses necessary to
protect the security property and charge

the cost against the borrower’s account.
* * * * *

m 8. Amend § 3555.303 by:
m a. Revising paragraphs (b)(3)
introductory text and (b)(3)((i) and (iii);
m b. Adding paragraph (b)(3)(v); and
m c. Revising paragraph (c).

The revisions and addition read as
follows:

§3555.303 Traditional servicing options.

* * * * *

(b) * % %

(3) Loan modification plan. A loan
modification is a permanent change in
one or more of the terms of a loan that
results in a payment the borrower can
afford and allows the loan to be brought
current. A loan modification must be a

written agreement.
* * * * *

(i) Loan modifications must be a fixed
interest rate and cannot exceed the
interest rate of the loan note guarantee
issued.

* * * * *

(iii) If necessary to demonstrate
repayment ability, the loan term after
reamortization may be extended for up
to 30 years from the date of the loan
modification.

* * * * *

(v) The borrower is not required to
complete a trial payment plan prior to
making the scheduled payments
amended by the traditional loan
servicing loan modification.

(c) Terms of loan note guarantee. Use
of traditional servicing options does not
change the terms of the loan note
guarantee except when the traditional
servicing option meets the requirements
of § 3555.303(b)(3)(iv). The loan
guarantee will apply to loan terms
extending beyond the 30 year loan term
from the date of origination when a loan
modification meets the criteria set forth
in § 3555.303(b)(3)(iv).

m 8. Amend § 3555.304 by revising
paragraphs (c) introductory text and
(c)(1) and (2) to read as follows:

§3555.304 Special servicing options.
* * * * *

(c) Extended-term loan modification.
The Lender may modify the loan by
reducing the interest rate to a level at or
below the maximum allowable interest
rate and extending the repayment term
up to a maximum of 40 years from the

date of loan modification. The loan
guarantee will apply to loan terms
extending beyond the 30 year loan term
from the date of origination when a loan
modification meets the criteria set forth
in this section.

(1) The interest rate must be fixed.
The interest rate cannot exceed the
interest rate of the loan note guarantee
issued. When reducing the interest rate,
the maximum rate is subject to
paragraph (c)(2) of this section.

(2) The Agency may establish the
maximum allowable interest rate by
publishing a notice of a change in
interest rate. A notice of change in
interest rate will be published as
authorized in Exhibit B of subpart A of
part 1810 of this chapter (RD Instruction
440.1, available in any Rural
Development office) or online at
http://www.rd.usda.gov/publications/
regulations-guidelines/instructions. If
the maximum allowable interest rate has
not been so established, it shall be 50
basis points greater than the most recent
Freddie Mac Weekly Primary Mortgage
Market Survey (PMMS) rate for 30-year
fixed-rate mortgages (U.S. average)
rounded to the nearest one-eighth of one
percent (0.125%), as of the date the loan

modification is approved.
* * * * *

m 9. Amend § 3555.306 by revising
paragraphs (c) and (f)(1) to read as
follows:

§3555.306 Liquidation.
* * * * *

(c) Unless State law imposes other
requirements, the lender may reinstate
an accelerated account if the borrower
pays, or makes acceptable arrangements
to pay, all past-due amounts, any
protective advances, and any
foreclosure-related costs incurred by the
lender.

* * * * *
* * %

(1) The lender must prepare and
maintain a disposition plan on all
acquired properties. The lender will
submit the property disposition plan
and any subsequent changes for Agency
concurrence in a timely manner as
specified by the Agency. The lender
may obtain a waiver of the concurrence
requirement as provided for in
§3555.301(h). The plan will include the
proposed method for sale of the
property, the estimated value based on
an appraisal, minimum sale price,
itemized estimated costs of the sale, and
any other information that could impact

the amount of loss on the loan.
* * * * *

m 10. Amend § 3555.307 by revising
paragraph (c) to read as follows:

§3555.307 Assistance in natural disasters.
* * * * *

(c) Special relief measures. The
servicer must evaluate on an individual
case-by-case basis a mortgage that is (or
becomes) seriously delinquent as the
result of the borrower’s incurring
extraordinary damages or expenses
related to the natural disaster. The
servicer should document its individual
mortgage file regarding all servicing
actions taken during this time period.
The lender must consider all special
relief alternatives for disaster assistance
available to the borrower prior to
suspending collection and foreclosure
activities. The suspension of servicing
actions will expire 90 days from the
declaration date of the natural disaster,
unless otherwise extended by the
Agency.

* * * * *

Dated: January 4, 2016.
Tony Hernandez,
Administrator, Rural Housing Service.
[FR Doc. 2016—01872 Filed 2-5-16; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 212
[USCBP-2016-0003; CBP Dec. 16-03]
RIN 1651-AB09

Elimination of Nonimmigrant Visa
Exemption for Certain Caribbean
Residents Coming to the United States
as H-2A Agricultural Workers

AGENCY: U.S. Customs and Border
Protection, DHS.

ACTION: Interim final rule; solicitation of
comments.

SUMMARY: This interim final rule revises
Department of Homeland Security
regulations to eliminate the
nonimmigrant visa exemption for
certain Caribbean residents seeking to
come to the United States as H-2A
agricultural workers and the spouses or
children who accompany or follow
these workers to the United States. As
a result, these nonimmigrants will be
required to have both a valid passport
and visa. The Department of State is
revising its parallel regulations.
DATES: Effective Date: The effective date
of the rule is February 19, 2016.
Comment Date: Comments must be
received by April 8, 2016.
ADDRESSES: Please submit comments,
identified by docket number, by one of
the following methods:
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e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
via docket number USCBP-2016-0003.

e Mail: Border Security Regulations
Branch, Office of International Trade,
U.S. Customs and Border Protection, 90
K Street NE., 10th Floor, Washington,
DC 20229-1177.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Comments
submitted will be available for public
inspection in accordance with the
Freedom of Information Act (5 U.S.C.
552) and 19 CFR 103.11(b) on normal
business days between the hours of 9
a.m. and 4:30 p.m. at the Border
Security Regulations Branch, Office of
International Trade, U.S. Customs and
Border Protection, 90 K Street NE., 10th
Floor, Washington, DC. Arrangements to
inspect submitted comments should be
made in advance by calling Mr. Joseph
Clark at (202) 325—-0118.

FOR FURTHER INFORMATION CONTACT:
Rafael Henry, U.S. Customs and Border
Protection, Office of Field Operations,
(202) 344-3251, or via email at
rafael.e.henry@cbp.dhs.gov.
SUPPLEMENTARY INFORMATION:

I. Public Comments

Interested persons are invited to
submit written comments on all aspects
of this interim final rule. U.S. Customs
and Border Protection (CBP) also invites
comments on the economic,
environmental, or federalism effects of
this rule. We urge commenters to
reference a specific portion of the rule,
explain the reason for any
recommended change, and include data,
information, or authorities that support
such recommended change.

II. Background

In general, nonimmigrant aliens are
required to present an unexpired
passport and a valid unexpired visa in
order to be admitted to the United
States. See section 212(a)(7)(B)(i) of the
Immigration and Nationality Act, as
amended (INA) (8 U.S.C.
1182(a)(7)(B)(@1)). However, either or
both of these requirements may be
waived by the Secretary of Homeland
Security ! and the Secretary of State,

1Pursuant to sections 102(a), 441, 1512(d) and
1517 of the Homeland Security Act of 2002, Public

acting jointly, in specified situations, as
provided in section 212(d)(4) of the INA
(8 U.S.C. 1182(d)(4)). The Department of
Homeland Security (DHS) regulations
list those classes of persons that are not
required to present a visa (or a passport,
in some cases). See 8 CFR 212.1.

The H-2A nonimmigrant
classification applies to an alien seeking
to enter the United States to perform
agricultural labor or services of a
temporary or seasonal nature in the
United States. Generally, H-2A
agricultural workers are required to
possess and present both a passport and
a valid unexpired H-2A visa when
entering the United States. Certain
residents of the Caribbean, however, are
exempted by regulation from having to
possess and present a valid unexpired
H-2A visa, and only must possess and
present a valid unexpired passport to be
admitted to the United States as a
temporary agricultural worker.

Specifically, a visa is currently not
required for H-2A agricultural workers
who are British, French, or Netherlands
nationals, or nationals of Barbados,
Grenada, Jamaica, or Trinidad and
Tobago, who have their residence in
British, French, or Netherlands territory
located in the adjacent islands of the
Caribbean area, or in Barbados, Grenada,
Jamaica, or Trinidad and Tobago. 8 CFR
212.1(b)(1)(i). Additionally, a visa is
currently not required for the spouse or
child accompanying or following to join
such an H-2A agricultural worker. 8
CFR 212.1(b)(1)(iii). The current
regulation also provides that a visa is
not required for the beneficiary of a
valid, unexpired indefinite certification
granted by the Department of Labor
(DOL) for employment in the U.S.
Virgin Islands, if the beneficiary is
proceeding to those islands for such
purpose and is a British, French, or
Netherlands national, or national of
Barbados, Grenada, Jamaica, or Trinidad
and Tobago, who has his or her
residence in British, French, or
Netherlands territory located in the
adjacent islands of the Caribbean area,
or in Barbados, Grenada, Jamaica, or
Trinidad and Tobago. The regulation
also provides that a visa is not required
for the spouse or child accompanying or
following to join such a beneficiary. 8
CFR 212.1(b)(1)(ii)—(iii). Department of
State (State) regulations also describe
the visa exemption for these classes of
Caribbean residents. See 22 CFR 41.2(e).

Law 107-296, 116 Stat. 2135, 6 U.S.C. 112(a), 251,
552(d), 557, and 8 CFR 2.1, the authorities of the
Attorney General, as described in section 212 of the
INA (8 U.S.C. 1182), were transferred to the
Secretary of Homeland Security, and the reference
to the Attorney General in the statute is deemed to
refer to the Secretary.

However, as discussed below, the
justification for providing this visa
exemption for such beneficiaries and
their spouses and children is now
obsolete; further, this visa exemption
creates a security loophole that could be
exploited by persons who pose a danger
to the United States.

The visa exemption for agricultural
workers from the specified Caribbean
countries dates back more than 70 years
and was created primarily to address
U.S. labor shortages during World War
II by expeditiously providing a source of
agricultural workers from the British
Caribbean to meet the needs of
agricultural employers in the
southeastern United States. Given the
passage of time, this basis for the
exemption no longer justifies it.

Since H-2A agricultural workers from
the specified Caribbean countries are
exempt from the visa requirement, they
do not undergo the same visa issuance
process as H-2A applicants from other
countries. The absence of a visa
requirement for these H-2A workers
means that these individuals do not
undergo a face-to-face consular
interview, the adjudication of the
applicants eligibility and qualification
for the intended position, screening for
potential fraudulent employment, and
the associated fingerprint and security
checks prior to seeking admission at a
U.S. port of entry. Further, in the
absence of the visa requirement, there is
significantly less advance opportunity
for the U.S. Government to determine
whether other requirements for H-2A
classification, such as the bar to
collection of prohibited fees from
prospective H-2 workers, have been
satisfied.

DHS, in conjunction with the
Department of State (“‘State”), has
determined that the nonimmigrant visa
exemption for these classes of Caribbean
residents, coming to the United States as
H-2A agricultural workers or as the
spouses or children accompanying or
following these workers, is outdated and
incongruent with the visa requirement
for other H-2A agricultural workers
from other countries. DHS and State
believe that eliminating the visa
exemption furthers the national security
interests of the United States.

The application of the general visa
requirement to the class of Caribbean
agricultural workers described above
will ensure that these applicants for
admission, like other H-2A agricultural
workers, are sufficiently screened via
State’s visa issuance process prior to
arrival in the United States. In addition,
the visa requirement will ensure that
these persons possess evidence of the
intended purpose of their stay in the


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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http://www.regulations.gov
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United States upon arrival at a U.S. port
of entry. This will lessen the possibility
that persons who pose security risks to
the United States and other potential
immigration violators may improperly
gain admission to the United States.

Furthermore, extending the visa
requirement to these Caribbean H-2A
agricultural workers will allow U.S.
Government officials to interview
prospective H-2A workers and will help
to better ensure that such workers are
protected from certain employment and
recruitment-based abuses, including,
but not limited to, the imposition of fees
prohibited under 8 CFR 214.2(h)(5)(xi).
In addition, the visa requirement will
help ensure that agricultural workers
have been informed, and are aware of,
their rights and responsibilities before
departing from their home countries to
engage in H-2A agricultural work. See
8 U.S.C. 1375b.

As aresult of the termination of the
relevant worker program in the U.S.
Virgin Islands, DOL no longer grants
indefinite certifications for employment
in the U.S. Virgin Islands. See section 3
of the Virgin Islands Nonimmigrant
Alien Adjustment Act of 1982, Public
Law 97-271, 96 Stat. 1157, as amended
(8 U.S.C. 1255 note). Therefore, the visa
exemption for certain Caribbean
residents for the beneficiary of a valid,
unexpired indefinite certification
granted by DOL for employment in the
U.S. Virgin Islands, if the beneficiary
was proceeding to those islands for such
purpose, or for the spouse or child
accompanying or following to join such
a beneficiary, set forth in 8 CFR
212.1(b)(1)(ii)—(iii), is now obsolete.

Accordingly, DHS, in conjunction
with State, is eliminating the visa
exemption for these Caribbean H-2A
agricultural workers and the spouses or
children accompanying or following
these workers. 8 CFR 212.1(b)(1). This
means that, in addition to a valid
passport, these nonimmigrant aliens are
now required to obtain a nonimmigrant
visa prior to traveling to the United
States. In order to obtain a visa, these
nonimmigrant aliens will have to
submit a visa application to and appear
for an interview at the applicable U.S.
embassy 2 or consulate, and undergo
Department of State’s visa screening
process. Additionally, DHS, in
conjunction with State, is eliminating
the obsolete visa exemption for the
beneficiaries of DOL indefinite
certifications for employment in the
U.S. Virgin Islands and their spouses
and children. State is publishing a

2 See http://www.usembassy.gov/.

parallel amendment to 22 CFR 41.2(e) in
the Federal Register.

As aresult of the elimination of 8 CFR
212.1(b)(1), current 8 CFR 212.1(b)(2) is
being redesignated as 8 CFR 212.1(b).
DHS is also making a technical
correction updating the language in
current 8 CFR 212.1(b)(2)(ii)(C) referring
to “a current Certificate of Good
Conduct issued by the Royal Virgin
Islands Police Department” to refer to “‘a
current certificate issued by the Royal
Virgin Islands Police Force” in new 8
CFR 212.1(b)(2)(iii).

III. Statutory and Regulatory
Requirements

A. Administrative Procedure Act

The implementation of this rule as an
interim final rule, with provisions for
post-promulgation public comments, is
based on the good cause exception
found in section 553 of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)(B)). There is reasonable
concern that publication of the rule as
a proposed rule, which would permit
continuation of the current visa
exemption, could lead to an increase in
applications for admissions in bad faith
by persons who would otherwise have
been denied visas and are seeking to
avoid the visa requirement and consular
screening process during the period
between the publication of a proposed
and a final rule. Accordingly, DHS finds
that it is impracticable and contrary to
the public interest to publish this rule
with prior notice and comment period.
Under the good cause exception, this
rule is exempt from the notice and
comment and delayed effective date
requirements of the APA.

In addition, DHS is of the opinion that
eliminating the visa exemption and
requiring a visa for Caribbean H-2A
agricultural workers, and the spouses or
children accompanying or following
these workers, is a foreign affairs
function of the U.S. Government under
section 553(a) of the APA (5 U.S.C.
553(a)). As this rule implements this
function, DHS is of the opinion that this
rule is also exempt from the notice and
comment and 30-day delayed effective
date requirements of the APA by virtue
of the foreign affairs exception in 5
U.S.C. 553(a)(1). DHS is nevertheless
providing the opportunity for the public
to provide comments.

B. Executive Orders 13563 and 12866

Executive Orders 13563 and 12866
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits

(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. DHS is of
the opinion this rule is not subject to the
requirements of Executive Orders 13563
and 12866, due to the foreign affairs
exception described above. However,
DHS has nevertheless reviewed the
interim final rule to ensure its
consistency with the regulatory
philosophy and principles set forth in
those Executive Orders.

Currently, British, French, and
Netherlands nationals and nationals of
Barbados, Grenada, Jamaica, and
Trinidad and Tobago, who have their
residence in British, French, or
Netherlands territory located in the
adjacent islands of the Caribbean area or
in Barbados, Grenada, Jamaica, or
Trinidad and Tobago, are not required
to obtain a visa before traveling to the
United States as H-2A agricultural
workers. This rule would require these
prospective H-2A agricultural workers
to obtain a visa prior to travel to the
United States. Any spouses or children
of these workers will also now have to
obtain a visa before being brought to the
United States. Since more than 99
percent of such workers 3 came from
Jamaica, our analysis will focus on that
country. This rule will also eliminate
the visa exemption for workers in the
U.S. Virgin Islands pursuant to an
unexpired indefinite certification
granted by DOL. Because these
certifications have been obsolete for
many years,* eliminating them will have
no effect on the economy; hence, we
will exclude this provision for the
remainder of the analysis.

Data on the number of visa
applications Jamaican travelers would
need to obtain as a result of this rule is
not available. A USCIS database tracks
the number of petitions for H-2A
workers from Jamaica, but does not
include the spouses or children who
would now also need visas to travel to
the United States. A CBP database tracks
the number of Jamaican nationals
arriving under the H-2A program, but
counts multiple arrivals by a single
person as separate arrivals. For the
purposes of this analysis, we use the
number of petitions as our primary
estimate of the number of visas that

3 CBP’s BorderStat Database (internal database),
accessed November 2, 2015.

4 See section 3 of the Virgin Islands
Nonimmigrant Alien Adjustment Act of 1982, Pub.
L. 97-271, 96 Stat. 1157, as amended (8 U.S.C. 1255
note).
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would be needed under this rule. We
use the number of total travelers from
Jamaica under the H-2A program to
illustrate the upper bound of costs that
could result from this rule.

Employers petitioned on behalf of an
annual average of 165 workers from
Jamaica under this program from FY
2011-2013,% and an annual average of
4,010 Jamaicans arrived during that time
period,® which includes arrivals by H-
2A agricultural workers as well as their
spouses and children. This number also
includes multiple arrivals in the same
year by the same individuals. Because
the number of unique individuals
arriving from Jamaica under the H-2A
program is not available, we calculate
costs based on a range of 165 (our
primary estimate) to 4,010 prospective
visa applicants. The current
nonimmigrant visa application
processing fee, also called the Machine-
Readable Visa (MRV) fee, is $190. We
assume this fee will be paid by the
employer for the workers and by the
employees for their spouses and
children. We estimate that the
imposition of the fee will cost workers
or employers in aggregate between
$31,350 (our primary estimate) and
$761,900 per year.

Under this rule, workers would have
to apply for a visa using Form DS-160
and undergo an interview at a U.S.
embassy or consulate prior to traveling
to the United States. According to the
Paperwork Reduction Act estimate for
Form DS-160, the Department of State
estimates that the visa application takes
1.25 hours to complete. The interview
itself typically lasts approximately 5-10
minutes; however, when accounting for
potential wait time, the interview
process may take up to 2 hours. Since
the only U.S. embassy in Jamaica is in
Kingston, visa applicants may have to
travel up to 3.5 hours each way to
appear for an interview, depending on
their location. We therefore assume that
filling out the D-160, traveling to and
from the embassy for the visa interview,
and the visa interview itself will require
a total of 10.25 hours of the applicant’s
time. To the extent the actual time
burden to travel to and from the
interview is less than we estimated,
costs would be lower. Using the average
Jamaican wage rate of $3.25/hour 7 and

5 Communication with USCIS on August 7, 2014.

6 CBP’s BorderStat Database (internal database),
accessed August 4, 2014.

7 Derived from International Labor Association’s
LABORSTA Internet Database. Available at http://
laborsta.ilo.org/STP/guest. Accessed August 5,
2014. Our weekly wage estimate (14,826 Jamaican
Dollars per week) is from the “Wages, by economic
activity” report for all sectors in 2008. Our weekly
hours worked estimate (40.7 hours per week) is

a range of 165 to 4,010 workers per year,
we estimate the cost of the time to
Jamaican nationals in aggregate as a
result of this rule to be between $5,497
(our primary estimate) and $133,583 per
year. Combining this with the cost of the
visa application fee, we estimate that
the total annual cost of this rule is
between $36,847 and $895,483.

We are unable to quantify the benefits
of this rule; therefore we discuss the
benefits qualitatively. Requiring these
prospective H-2A agricultural workers
to obtain visas will ensure that they are
properly screened prior to arrival in the
United States. This will lessen the
possibility that a person who poses a
security risk to the United States and
other potential immigration violators
may improperly gain admission to the
United States. DHS has determined that
visitors from the countries affected by
this rule are not a lower security risk
than those coming from other countries;
therefore, CBP believes that they should
be subject to the same screening prior to
arriving at their port of entry. Also,
prescreening and appearing before
consular officers will provide greater
opportunities to ensure compliance
with DHS and DOL H-2A rules,
including those regulatory provisions
prohibiting charging fees to workers in
connection with or as a condition of
their employment or recruitment.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.), as amended by the
Small Business Regulatory Enforcement
and Fairness Act of 1996, requires an
agency to prepare a regulatory flexibility
analysis that describes the effect of a
proposed rule on small entities when
the agency is required to publish a
general notice of proposed rulemaking.
A small entity may be a small business
(defined as any independently owned
and operated business not dominant in
its field that qualifies as a small
business per the Small Business Act); a
small not-for-profit organization; or a
small governmental jurisdiction
(locality with fewer than 50,000 people).
Because this interim final rule is exempt
from notice and comment rulemaking
under 5 U.S.C. 553, a regulatory
flexibility analysis is not required.

from the “Hours of work, by economic activity”
report for all sectors in 2008. We converted the
wage rate to U.S. dollars using the currency
converter available at http://www.xe.com/
currencyconverter on August 5, 2014. 14,826
Jamaican Dollars divided by 40.7 hours per week,
multiplied by 0.008913 Jamaican dollars per U.S.
dollar = $3.25 U.S. dollars per hour.

List of Subjects in 8 CFR Part 212

Administrative practice and
procedure, Aliens, Immigration,
Passports and visas, Reporting and
recordkeeping requirements.

Amendments to Regulations

Part 212 of title 8 of the Code of
Federal Regulations is amended as set
forth below:

PART 212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANT;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE

m 1. The general authority citation for
part 212 and the sectional authority
citation for § 212.1(q) continue to read
as follows:

Authority: 8 U.S.C. 1101 and note, 1102,
1103, 1182 and note, 1184, 1187, 1223, 1225,
1226, 1227, 1255, 1359; 8 U.S.C. 1185 note
(section 7209 of Public Law 108—458); 8 CFR
part 2.

Section 212.1(q) also issued under section
702, Public Law 110-229, 122 Stat. 754, 854.

m 2.In § 212.1, revise paragraph (b) to
read as follows:

§212.1 Documentary requirements for
nonimmigrants.
* * * * *

(b) Nationals of the British Virgin
Islands. A visa is not required of a
national of the British Virgin Islands
who has his or her residence in the
British Virgin Islands, if:

(1) The alien is seeking admission
solely to visit the Virgin Islands of the
United States; or

(2) At the time of embarking on an
aircraft at St. Thomas, U.S. Virgin
Islands, the alien meets each of the
following requirements:

(i) The alien is traveling to any other
part of the United States by aircraft as
a nonimmigrant visitor for business or
pleasure (as described in section
101(a)(15)(B) of the Act);

(ii) The alien satisfies the examining
U.S. immigration officer at the port-of-
entry that he or she is clearly and
beyond doubt entitled to admission in
all other respects; and

(iii) The alien presents a current
certificate issued by the Royal Virgin
Islands Police Force indicating that he

or she has no criminal record.
* * * * *

Date: January 19, 2016.
Jeh Charles Johnson,
Secretary of Homeland Security.
[FR Doc. 201602488 Filed 2—4-16; 4:15 pm]
BILLING CODE 9111-14-P
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DEPARTMENT OF THE TREASURY

Community Development Financial
Institutions Fund

12 CFR Part 1807
RIN 1559-AA00

Capital Magnet Fund

AGENCY: Community Development
Financial Institutions Fund, Department
of the Treasury.

ACTION: Interim rule with request for
public comment.

SUMMARY: The Department of the
Treasury is issuing an interim rule
implementing the Capital Magnet Fund
(CMF), administered by the Community
Development Financial Institutions
Fund (CDFI Fund). This interim rule
incorporates updates to the definitions,
requirements and parameters for CMF
implementation and administration. In
addition, sections of the CMF interim
rule regarding certain definitions and
project level requirements are revised in
order to facilitate alignment with other
federal housing programs and ease of
administration. These revisions are
modeled after the credit requirements
for Low Income Housing Credits
(LIHTCs) under section 42 of the
Internal Revenue Code of 1986, as
amended, and the program requirements
of the HOME Investment Partnership
Program (HOME Program) authorized
under Title IT of the Cranston-Gonzalez
National Affordable Housing Act, as
amended, and the HOME Program final
rule published on July 24, 2013.

This interim rule also reflects
requirements set forth in a final rule,
Uniform Administrative Requirements,
Cost Principles and Audit Requirements
for Federal Awards, adopted by the
Department of the Treasury on
December 19, 2014 (hereafter referred to
as the Uniform Administrative
Requirements). The Uniform
Administrative Requirements constitute
a government-wide framework for grants
management codified by the Office of
Management and Budget (OMB),
combining several OMB grants
management circulars aimed at reducing
the administrative burden for
Recipients, and reducing the risk of
waste, fraud and abuse of Federal
financial assistance. The Uniform
Administrative Requirements establish
financial, administrative, procurement,
and program management standards
with which Federal award-making
programs, including those administered
by the CDFI Fund, and Recipients must
comply. Accordingly, this interim rule
includes revisions necessary to

implement the Uniform Administrative
Requirements, as well as to make certain
technical corrections and certain
programmatic updates, as well as
provide clarifying language to existing
program requirements.

DATES: Effective date: February 8, 2016.
All comments must be written and must
be received in the offices of the CDFI
Fund on or before April 8, 2016. The
compliance date requirements for the
collection of information in § 1807.902
is stayed indefinitely, pending Office of
Management and Budget approval and
assignment of an OMB control number.
ADDRESSES: You may submit comments
concerning this interim rule via the
Federal e-Rulemaking Portal at http://
www.regulations.gov (please follow the
instructions for submitting comments).
All submissions must include the
agency name and Regulatory
Information Number (RIN) for this
rulemaking. Information regarding the
CDFI Fund and its programs may be
obtained through the CDFI Fund’s Web
site at http://www.cdfifund.gov.

FOR FURTHER INFORMATION CONTACT:
Marcia Sigal, CMF Program Manager,
Community Development Financial
Institutions Fund, at cdfihelp@
cdfi.treas.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Capital Magnet Fund (CMF) was
established through the Housing and
Economic Recovery Act of 2008 (the
Act), Public Law 110-289, section 1131,
as a trust fund, the appropriation to
which was used to carry out a
competitive grant program administered
by the CDFI Fund. The mission of the
CDFI Fund is to increase economic
opportunity and promote community
development investments for
underserved populations and in
distressed communities in the United
States. Its long term vision is an
America in which all people have
access to affordable credit, capital and
financial services.

The Act requires Fannie Mae and
Freddie Mac to set aside an amount
equal to 4.2 basis points for each dollar
of their unpaid principal balances of
total new business purchases to be
allocated to the Housing Trust Fund
(administered by the Department of
Housing and Urban Development) and
the Capital Magnet Fund. The Act also
provides the Federal Housing Finance
Agency (FHFA) with the authority to
temporarily suspend these allocations
upon certain findings. On November 13,
2008, the Director of the FHFA
temporarily suspended the allocation of
funds. On December 11, 2014, the

Director of the FHFA terminated the
temporary suspension of those
allocations, directing Fannie Mae and
Freddie Mac to begin setting aside and
allocating funds to the Housing Trust
Fund and the Capital Magnet Fund.
Accordingly, the CDFI Fund is
promulgating this revised interim rule
in anticipation of future Capital Magnet
Fund application rounds.

Through the CMF, the CDFI Fund is
authorized to make financial assistance
grants to Certified Community
Development Financial Institutions
(CDFIs) and Nonprofit Organizations (if
one of their principal purposes is the
development or management of
affordable housing). CMF Awards must
be used to attract private financing for
and increase investment in: (i) The
Development, Preservation,
Rehabilitation, and Purchase of
Affordable Housing for primarily
Extremely Low-, Very Low-, and Low-
Income Families; and (ii) Economic
Development Activities which, In
Conjunction With Affordable Housing
Activities will implement a Concerted
Strategy to stabilize or revitalize a Low-
Income Area or Underserved Rural
Area.

All capitalized terms herein are
defined in the definitions section of the
interim rule, as set forth in 12 CFR
1807.104.

II. Comments on the December 3, 2010,
Interim Rule

The comment period for the
December 3, 2010, Interim Rule ended
on February 1, 2011. The CDFI Fund
received one written comment. The
commenter asserted that the December
3, 2010, Interim Rule did not allow
market-based Section 8 vouchers to be
used to satisfy CMF affordability
requirements and that the interim rule
should make clear that, in the event a
tenant or a unit in a Multi-family
housing project receives a Federal or
State rental subsidy, the maximum rent
that can be charged is the amount
allowable under such program. The
commenter suggested that the interim
rule should provide for a rent floor of
the project’s initial rents, in the event
median incomes decrease. The
commenter also suggested that the rent
limitation should be adjusted by the
number of bedrooms in the unit.

In this revised interim rule (at 12 CFR
1807.401(a) and (e)), the CDFI Fund
incorporates the commenter’s
suggestions regarding Federal or State
rental subsidy and the creation of a rent
floor for projects. The CDFI Fund also
adopts the commenter’s suggestion that
rent limitations be adjusted by the
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number of bedrooms in the unit (12 CFR
1807.401(a)).

III. Summary of Changes

Substantive revisions to the interim
rule (meaning, revisions other than the
insertion of new language that clarifies
existing program requirements) fall
generally into three categories: (i)
Adoption of policy priorities,
programmatic changes/clarifications,
and technical corrections; (ii) alignment
with the Uniform Administrative
Requirements; and (iii) alignment with
HOME Program requirements and with
requirements to qualify for LIHTCs.

Recent efforts supported by the White
House Rental Housing Policy Working
Group, which established joint working
groups comprised of staff from the U.S.
Department of Housing and Urban
Development (HUD), the U.S.
Department of Agriculture (USDA), and
the U.S. Department of the Treasury
have highlighted the need for alignment
amongst federally subsidized affordable
housing program requirements. The
CDFI Fund has determined that
Recipients’ use of CMF Awards better
aligns with LIHTCs (as opposed to
benefits under the HOME Program) in
several key respects, specifically with
regard to Project-level requirements.
Thus, this interim rule incorporates
some requirements to qualify for
LIHTCs and removes certain
requirements that, in the December 10,
2010, CMF Program interim rule, were
modeled after the HOME Program.

A. Section 1807.101, Summary:
“Community Service Facilities”” has
been stricken as a stand-alone activity;
instead, Community Service Facilities is
embedded in the definition of Economic
Development Activities. Per the
Uniform Administrative Requirements,
the use of the word “Awardee” is
replaced with ‘“Recipient,” and any
reference to a CMF grant is replaced
with “CMF Award” as defined in the
definitions section, 12 CFR 1807.104.

B. Section 1807.102, Relationship to
other CDFI Programs: The requirement
for a Certified CDFI to be an operating
entity for three years prior to the
application deadline has been deleted;
instead, this subsection establishes that
restrictions for using CMF Awards in
conjunction with other CDFI Program
awards will be set forth in the
applicable notices of funds, guarantee,
or allocation availability.

C. Section 1807.104, Definitions: As
noted above, the defined term
“Awardee” is deleted and replaced with
the new defined term “Recipient.” The
term “Applicant” is now defined. The
term “CMF Award” is now defined. The
term ‘Development” is revised to clarify

that any combination of the listed
activities that result in Affordable
Housing is “Development.” The term
“Direct Administrative Expenses” is
now defined. The definition of the term
“Economic Development Activity” is
revised by striking “purchase”; the term
“acquisition” is used instead. The term
“Effective Date” is now defined.
“Eligible Income” is revised to provide
adjustments for Family size. “Eligible
Project Costs” is revised to strike
“operations” as an eligible use of CMF
Awards. “Extremely Low-Income” is
revised to align with income limits
published by HUD, including
adjustments for Family size in the case
of Homeownership. The defined term
“Family” or “Families” is revised by
removing the income categories to
describe the household. The defined
term “Homeownership” is updated and
restructured based on HOME Program
regulations. The defined term
“Housing” is also revised to reflect
HOME Program regulation updates. The
defined term ‘“Housing” is used in
several places throughout the
regulations to signify the intent of the
defined term. Some of the structures
and facilities excluded from the
definition of Housing may meet the
definition of Community Service
Facilities. The term “In Conjunction
With Affordable Housing Activities” has
been modified in order to be consistent
with standards in other CDFI Fund
Programs that fund projects and
activities based on proximity to
intended beneficiaries and/or
assessment of access to services for
individuals intended to benefit from
such programs (e.g., Healthy Foods
Financing Initiative Financial
Assistance under the CDFI Program).
The term “Investment Period” is
defined in § 1807.104. The term
“Leveraged Costs” is revised to clarify
that such costs are limited to Affordable
Housing Activities and Economic
Development Activities that exceed the
dollar amount of the CMF Award. “Loan
Guarantee” is revised to clarify that a
loan that is guaranteed with the CMF
Award must be used for Affordable
Housing Activities and/or Economic
Development Activities. “Loan Loss
Reserves” is revised to clarify that cash
reserves set aside to cover losses must
be for Affordable Housing Activities
and/or Economic Development
Activities. The term “Low-Income” is
revised to align with income limits
published by HUD, including
adjustments for Family size in the case
of Homeownership. In the case of rental
Housing, “Low-Income” is revised to
allow for circumstances in which the

qualifying Family occupies a unit that
has a Federal or State rental subsidy.
The term “Non-Metropolitan Area” is
revised to align with and accommodate
the OMB definition, which is
periodically updated. The term “Non-
Regulated CDFI” is deleted because it is
not used in the interim rule. The term
“Operations” is deleted in § 1807.104
since it is no longer an eligible activity
in § 1807.301; a new term ‘“‘Direct
Administrative Expenses” is defined in
§1807.104. A new term, ‘“‘Payment” is
defined to describe the transmission of
CMF Award dollars from the CDFI Fund
to the Recipient. ‘“Preservation” is
revised to specify that refinancing must
extend the existing affordability and use
restrictions on the property by a
minimum of 10 years or as otherwise
specified in the Assistance Agreement.
“Program Income” is defined to align
with the Uniform Administrative
Requirements. ‘“Project” is defined to
mean the Affordable Housing Activity
and/or Economic Development Activity
that is financed with a CMF Award. The
term ‘“Purchase” is revised to clarify
that the purchasing Family and Single-
family housing must meet the
qualifications set forth in subparts D
and E. “Underserved Rural Area” is
restructured and revised to serve
intended populations per the statute
and allow the CDFI Fund to set forth an
alternative definition of “Underserved
Rural Area” for any given application
round in the applicable NOFA and/or
Assistance Agreement. ‘“Uniform
Administrative Requirements” is
defined in § 1807.104 to reflect the
Department of the Treasury’s
codification of the Office of
Management and Budget’s government-
wide framework for grants management.
The definition of the term “Very Low-
Income” is revised to align with income
limits published by HUD, including
adjustments for Family size in the case
of Homeownership.

D. Section 1807.107, Applicability of
regulations for CMF awards: Section
1807.107 was added to address the
applicability of this rule to the FY 2010
CMF application round and subsequent
application rounds. The CDFI Fund has
determined that this rule applies only to
those CMF awards made pursuant to
Notices of Funds Availability (NOFAs)
published after the effective date of this
interim rule, except for
§ 1807.902(e)(1)(i) regarding audited
financial statements of Nonprofit
Organization Recipients. As indicated at
2 CFR 200.110, the Uniform
Administrative Requirements, subpart
F—Audit Requirements applies to
audits of Nonprofits of fiscal years
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beginning on or after December 26,
2014.

E. Section 1807.200, Applicant
eligibility: In § 1807.200(a)(1), the
eligibility requirement that a certifiable
CDFI can apply is deleted because the
CDFI Fund has determined that most
Applicants can meet the program’s
eligibility requirements by being either
a Certified CDFI or a Nonprofit
Organization. The eligibility
requirements for a Nonprofit
Organization are revised in
§ 1807.200(a)(2)(iii) to no longer allow
an entity to demonstrate its principal
purpose of development or management
of affordable housing through its
staffing. Section 1807.200(a)(2)(iii) also
states that the applicable Notice of
Funds Availability (NOFA) will indicate
the percentage of a Nonprofit
Organization Applicant’s assets that
must be dedicated to the development
or management of affordable housing.
Section 1807.200(b) is also revised to
reflect these eligibility modifications.

F. Subpart C, Use of Funds/Eligible
activities: Section 1807.300 is revised to
clarify that Recipients must use their
CMF Awards for the financing-related
eligible activities set forth in § 1807.301
to attract private capital and increase
investment in those activities in
§1807.300(a) and (b). Revisions to
§ 1807.300(b) reinforce the requirement
that when a Recipient undertakes
Economic Development Activities In
Conjunction With Affordable Housing
Activities, the Recipient must track and
report on such Affordable Housing
Activities if it was financed with a CMF
Award. Sections 1807.300 and 1807.301
are revised by deleting “Community
Service Facilities” as a stand-alone
eligible activity; instead, “Community
Service Facilities” is embedded in the
definition of Economic Development
Activities. As such, this term is deleted
as a technical correction throughout the
interim rule, when appropriate. Sections
1807.301 and 1807.302 are revised to
eliminate “operations” as an eligible
activity. The content of former
§1807.302(c) is now located in
§1807.302(b); the content of
§1807.302(d) is now located in
§1807.302(c). New §1807.302(d) and (e)
are added to clarify certain tracking and
repayment requirements for Recipients
that use CMF Award for Loan
Guarantees or Loan Loss Reserves.
Section 1807.302(f) states that
Recipients may not use more than five
(5) percent of its CMF Award for Direct
Administrative Expenses. Section
1807.303 is added to address Program
Income requirements.

G. Subpart D, Qualification as
Affordable Housing: Section 1807.400 is

revised to indicate that the CDFI Fund
may establish greater commitments for
deeper income targeting attributable to
Eligible Project Costs in the applicable
NOFA and/or Assistance Agreement.
Section 1807.401 is revised in order to
make general program clarifications and
establish certain program requirements,
many of which align with the
requirements of the LIHTC Program and
the HOME Program. For example,
language was added to § 1807.401 to
allow the CDFI Fund to set forth in the
applicable NOFA requirements for
successful applicants to serve targeted
incomes that exceed the requirements of
§1807.401. The rent limitation in
§1807.401(a) is revised to align with
requirements to qualify for LIHTCs and
to account for rental subsidies in each
of the income categories. Section
1807.401(c) and (e) are revised to align
with requirements to qualify for
LIHTCs. Section 1807.401(f) is revised
to align with the HOME Program
regulations’ elimination of the U.S.
Census long form for annual income
determinations. Thus, the content of the
former § 1807.401(f)(2)(i) is deleted and
the content of the former
§1807.401(f)(2)(ii) is now located in
§1807.401(f)(2)(i). Similarly, the content
of the former § 1807.401(f)(2)(iii) has
moved up and is now located in
§1807.401(f)(2)(ii). Section
1807.401(g)(2) is revised to clarify rent
restrictions when rent is subject to IRC
sections 42(g)(2) and 42(h)(6). Section
1807.401(g)(3) is revised to clarify that
any replacement unit must meet the
affordability qualifications for the
income category of the unit that is being
replaced. Section 1807.402(a) and (b)
are revised by replacing “acquisition”
with “Purchase” to reflect the use of the
new defined term. Section
1807.402(a)(5) is revised to clarify that,
in the event of resale of CMF-financed
Single-family housing to a non-
qualifying family before the 10-year
affordability period ends, the Recipient
must use an equivalent amount of the
CMF Award used for the applicable
Affordable Housing Activity, whether
recouped or not, to finance additional
Affordable Housing Activities for a
qualifying Family in the same income
category for Homeownership.

H. Subpart E, Leveraging and
Commitment Requirement: Section
1807.500(b) is revised to include the
Assistance Agreement as a source for
the required percentage of Leveraged
Costs that must be funded by non-
governmental sources. Section
1807.500(a)(1) is deleted because
“operations” is no longer an eligible
activity and defined term. Accordingly,

the former §1807.500(a)(2) is now
§1807.500(b)(2) and former
§1807.500(a)(3) is now
§1807.500(b)(2)(ii). Section
1807.500(b)(2)(iii) was added to address
eligible Leveraged Costs for Economic
Development Activities. The content of
former § 1807.500(b) is deleted. Section
1807.501(a) is revised and section
1807.501(b) is added to account for the
eligible activity “Purchase” to a
qualifying Family, and § 1807.501(b)(3)
is added to provide more accountability
regarding Project Completion. Section
1807.501(c) and (d) are added to align
with the Uniform Administrative
Requirements regarding Payments.
Section 1807.503 is revised to include
property standards necessary to ensure
that CMF Awards are invested in
structures and units that are sound,
decent, safe and sanitary; such
standards are largely adopted from the
HOME Program and the requirements to
qualify for LIHTCs. Section
1807.503(a)(4) is added to address
Project Completion in the case of
Preservation. The content of the former
§1807.503(b)(2) is now located in
§1807.503(b)(2)(i) and a new
§1807.503(b)(2)(ii) is added to address
disaster mitigation in regards to Project
Completion. Section 1807.503(b)(2)(iii)
is added to address lead-based paint.
The content of former § 1807.503(b)(3) is
now moved to § 1807.503(b)(4) and
incorporates recent HOME Program
updates. Thus, § 1807.503(b)(3) contains
new content regarding Rehabilitation
standards. The content of former
§1807.503(c) is moved to
§1807.503(a)(3).

I. Subpart F, Tracking Requirements:
Section 1807.601 is renamed and
revised to reflect that the Uniform
Administrative Requirements apply to
all CMF Awards and sets forth the CDFI
Fund’s policy that indirect costs are not
allowed. Section 1807.602 also
establishes the circumstances in which
a CMF Award loses its so-called
“Federal character.” Section 1807.602 is
also revised to clarify that CMF Awards
are Federal financial assistance for
purposes of the applicability of Federal
civil rights laws.

J. Subpart H, Evaluation and
Selection of Applications: In
§ 1807.800(c)(3) “blight” is deleted as an
ambiguous term.

K. Subpart I, Terms and Conditions of
Assistance: Section 1807.900(c) is
revised to clarify statutory requirements
regarding notice and hearing. To align
with the Uniform Administrative
Requirements, § 1807.901
“Disbursement of funds” is renamed
“Payment of funds” to reflect the
transmission of CMF Award dollars
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from the CDFI Fund to the Recipient as
a “Payment.” Section 1807.902(d) and
(e) are revised to accommodate the audit
requirements of the Uniform
Administrative Requirements. Pursuant
to revised § 1807.902(e)(1), Nonprofit
Organizations that are not required to
have their financial statements audited
pursuant to the Uniform Administrative
Requirements may still be subject to
additional audit requirements, which
will be set forth in the applicable NOFA
and Assistance Agreement. In addition,
§1807.902(e)(2), “Performance Goal
Reporting,” is renamed as “Annual
Report” and revised to clarify and
require the submission of performance
and financial reporting in the form of an
annual report, as further specified in the
Assistance Agreement. Section
1807.902(e)(3) is added to clarify the
compliance requirements for Insured
CDFTIs, Depository Institution Holding
Companies, and State-Insured Credit
Unions. Section 1807.902(e)(4) is added
to convey that any reports under

§ 1807.902 may be subject to public
inspection per the Freedom of
Information Act. Section 1807.903 is
revised to specify that in addition to all
other Federal, state, and local laws,
Recipients shall also comply with all
applicable Federal environmental
requirements.

IV. Rulemaking Analysis
A. Executive Order (E.O.) 12866

It has been determined that this
interim rule is not a significant
regulatory action under Executive Order
12866. Accordingly, a regulatory impact
assessment is not required.

B. Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required under the
Administrative Procedure Act (5 U.S.C
553), or any other law, the Regulatory
Flexibility Act does not apply.

C. Paperwork Reduction Act

The collections of information
contained in this interim rule will be
reviewed and approved by the Office of
Management and Budget (OMB) in
accordance with the Paperwork
Reduction Act of 1995 and assigned the
applicable, approved OMB Control
Numbers associated with the CDFI Fund
under 1559—-XXXX. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a valid
control number assigned by OMB. This
document restates the collections of
information without substantive change.

D. National Environmental Policy Act

This interim rule has been reviewed
in accordance with the CDFI Fund’s
environmental quality regulations (12
CFR part 1815), promulgated pursuant
to the National Environmental
Protection Act of 1969 (NEPA), which
requires that the CDFI Fund adequately
consider the cumulative impact
proposed activities have upon the
human environment. It is the
determination of the CDFI Fund that the
interim rule does not constitute a major
federal action significantly affecting the
quality of the human environment and,
in accordance with the NEPA and the
CDFI Fund’s environmental quality
regulations (12 CFR part 1815), neither
an Environmental Assessment nor an
Environmental Impact Statement is
required.

E. Administrative Procedure Act

Because the revisions to this interim
rule relate to loans and grants, notice
and public procedure and a delayed
effective date are not required pursuant
to the Administrative Procedure Act, 5
U.S.C. 553(a)(2).

F. Comment

Public comment is solicited on all
aspects of this interim rule. The CDFI
Fund will consider all comments made
on the substance of this interim rule, but
it does not intend to hold hearings.

G. Catalogue of Federal Domestic
Assistance Number

Capital Magnet Fund—21.011.

List of Subjects in 12 CFR Part 1807

Community development, Grant
programs—housing and community
development, Reporting and record
keeping requirements.

m For the reasons set forth in the
preamble, 12 CFR part 1807 is revised
to read as follows:

PART 1807—CAPITAL MAGNET FUND

Subpart A—General Provisions

Sec.

1807.100 Purpose.

1807.101 Summary.

1807.102 Relationship to other CDFI Fund
programs.

1807.103 Recipient not instrumentality.

1807.104 Definitions.

1807.105 Waiver authority.

1807.106 OMB control number.

1807.107 Applicability of regulations for
CMF Awards.

Subpart B—Eligibility
1807.200 Applicant eligibility.

Subpart C—Eligible Purposes; Eligible
Activities; Restrictions

1807.300 Eligible purposes.

1807.301 Eligible activities.

1807.302 Restrictions on use of CMF
Award.

1807.303 Authorized uses of Program
Income.

Subpart D—Qualification as Affordable
Housing

1807.400 Affordable Housing—general.

1807.401 Affordable Housing—Rental
Housing.

1807.402 Affordable Housing—
Homeownership.

Subpart E—Leveraged Costs; Eligible
Project Costs; Commitment Requirements

1807.500 Leveraged Costs; Eligible Project
Costs.

1807.501 Commitments; Payments.

1807.502 CMF Award limits.

1807.503 Projection Completion; Property
standards.

Subpart F—Tracking Funds; Uniform
Administrative Requirements; Nature of
Funds

1807.600 Tracking funds.

1807.601 Uniform Administrative

Requirements.
1807.602 Nature of funds.

Subpart G—Notice of Funds Availability;
Applications

1807.700 Notice of funds availability.
Subpart H—Evaluation and Selection of
Applications

1807.800 Evaluation and selection—
general.
1807.801 Evaluation of applications.

Subpart I—Terms and Conditions of CMF
Award

1807.900
1807.901

Assistance agreement.

Payment of funds.

1807.902 Data collection and reporting.

1807.903 Compliance with government
requirements.

1807.904 Lobbying restrictions.

1807.905 Criminal provisions.

1807.906 CDFI Fund deemed not to control.

1807.907 Limitation on liability.

1807.908 Fraud, waste and abuse.

Authority: 12 U.S.C. 4569.

Subpart A—General Provisions

§1807.100 Purpose.

The purpose of the Capital Magnet
Fund (CMF) is to attract private capital
for and increase investment in
Affordable Housing Activities and
related Economic Development
Activities.

§1807.101 Summary.

(a) Through the CMF, the CDFI Fund
competitively awards grants to CDFIs
and qualified Nonprofit Organizations
to leverage dollars for:

(1) The Development, Preservation,
Rehabilitation or Purchase of Affordable
Housing primarily for Low-Income
Families; and
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(2) Financing Economic Development
Activities.

(b) The CDFI Fund will select
Recipients to receive CMF Awards
through a merit-based, competitive
application process. CMF Awards may
only be used for eligible uses set forth
in subpart C of this part. Each Recipient
will enter into an Assistance Agreement
that will require it to leverage the CMF
Award amount and abide by other terms
and conditions pertinent to any
assistance received under this part.

§1807.102 Relationship to other CDFI
Fund programs.

Restrictions on applying for,
receiving, and using CMF Awards in
conjunction with awards under other
programs administered by the CDFI
Fund (including, but not limited to, the
Bank Enterprise Award Program, the
CDFI Program, the CDFI Bond
Guarantee Program, the Native
American CDFI Assistance (NACA)
Program, and the New Markets Tax
Credit Program) are as set forth in the
applicable Notice of Funds Availability,
Notice of Guarantee Availability, or
Notice of Allocation Availability.

§1807.103 Recipient not instrumentality.

No Recipient shall be deemed to be an
agency, department, or instrumentality
of the United States.

§1807.104 Definitions.

For the purpose of this part:

Act means the Housing and Economic
Recovery Act of 2008, as amended,
Public Law 110-289, section 1131;

Affiliate means any entity that
Controls, is Controlled by, or is under
common Control with, an entity;

Affordable Housing means housing
that meets the requirements set forth in
subpart D of this part;

Affordable Housing Activities means
the Development, Preservation,
Rehabilitation, and/or Purchase of
Affordable Housing;

Affordable Housing Fund means a
revolving loan, grant or investment fund
that is:

(1) Managed by the Recipient; and

(2) Uses its capital to finance
Affordable Housing Activities;

Applicant means any entity
submitting an application for a CMF
Award;

Appropriate Federal Banking Agency
has the same meaning as in section 3 of
the Federal Deposit Insurance Act, 12
U.S.C. 1813(q), and includes, with
respect to Insured Credit Unions, the
National Credit Union Administration;

Appropriate State Agency means an
agency or instrumentality of a State that
regulates and/or insures the member

accounts of a State-Insured Credit
Union;

Assistance Agreement means a
formal, written agreement between the
CDFI Fund and a Recipient, which
agreement specifies the terms and
conditions of assistance under this part;

Capital Magnet Fund (or CMF) means
the program authorized by the Act and
implemented under this part;

CMF Award means the financial
assistance in the form of a grant made
by the CDFI Fund to a Recipient
pursuant to this part;

Certified Community Development
Financial Institution (or Certified CDFI)
means an entity that has been
determined by the CDFI Fund to meet
the certification requirements set forth
in 12 CFR 1805.201;

Committed means that the Recipient
is able to demonstrate, in written form
and substance that is acceptable to the
CDFI Fund, a commitment for use of
CMF Award, as set forth in § 1807.501;

Community Development Financial
Institutions Fund (or CDFI Fund) means
the Community Development Financial
Institutions Fund, the U.S. Department
of the Treasury, established pursuant to
the Community Development Banking
and Financial Institutions Act of 1994,
as amended, 12 U.S.C. 4701 et seq.;

Community Service Facility means the
physical structure in which service
programs for residents or service
programs for the broader community
(including, but not limited to, health
care, childcare, educational programs
including literacy and after school
programs, job training, food and
nutrition services, cultural programs,
and/or social services) operate that, In
Conjunction With Affordable Housing
Activities, implements a Concerted
Strategy to stabilize or revitalize a Low-
Income Area or Underserved Rural
Area;

Concerted Strategy means a formal
planning document that evidences the
connection between Affordable Housing
Activities and Economic Development
Activities. Such documents include, but
are not limited to, a comprehensive,
consolidated, or redevelopment plan, or
some other local or regional planning
document adopted or approved by the
jurisdiction;

Control means:

(1) Ownership, control, or power to
vote 25 percent or more of the
outstanding shares of any class of
Voting Securities of any company,
directly or indirectly or acting through
one or more other persons;

(2) Control in any manner over the
election of a majority of the directors,
trustees, or general partners (or

individuals exercising similar functions)
of any company; or

(3) The power to exercise, directly or
indirectly, a controlling influence over
the management, credit or investment
decisions, or policies of any company;

Depository Institution Holding
Company means a bank holding
company or a savings and loan holding
company as each are defined in the
Federal Deposit Insurance Act, 12
U.S.C. 1813(w);

Development means any combination
of the following Project activities: Land
acquisition, demolition of existing
facilities, and construction of new
facilities, which may include site
improvement, utilities development and
rehabilitation of utilities, necessary
infrastructure, utility services,
conversion, and other related activities
resulting in Affordable Housing;

Direct Administrative Expenses
means direct costs incurred by the
Recipient, related to the financing of the
Project as described in 2 CFR 200.413 of
the Uniform Administrative
Requirements;

Economic Development Activity
means the development, preservation,
acquisition and/or rehabilitation of
Community Service Facilities and/or
other physical structures in which
neighborhood-based businesses operate
which, In Conjunction With Affordable
Housing Activities, implements a
Concerted Strategy to stabilize or
revitalize a Low-Income Area or
Underserved Rural Area;

Effective Date means the date that the
Assistance Agreement is effective; such
date is determined by the CDFI Fund
after the Recipient has returned an
executed, original Assistance
Agreement, along with all required
supporting documentation, including
the opinion of counsel, if required;

Eligible-Income means:

(1) Having, in the case of owner-
occupied Housing units, annual income
not in excess of 120 percent of the area
median income adjusted for Family size
in the same manner as HUD makes these
adjustments for its other published
income limits; and

(2) Having, in the case of rental
Housing units, annual income not in
excess of 120 percent of the area median
income, adjusted for Family size in the
same manner as HUD makes these
adjustments for its published income
limits;

Eligible Project Costs means
Leveraged Costs plus those costs funded
directly by a CMF Award;

Extremely Low-Income means:

(1) Having, in the case of owner-
occupied Housing units, income not in
excess of 30 percent of the area median
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income, adjusted for Family size, as
determined by HUD, except that HUD
may establish income ceilings higher or
lower than 30 percent of the median for
the area on the basis of HUD findings
that such variations are necessary
because of prevailing levels of
construction costs or fair market rents,
or unusually high or low Family
incomes and

(2) Having, in the case of rental
Housing units, income not in excess of
30 percent of the area median income,
adjusted for Family size, as determined
by HUD, except that HUD may establish
income ceilings higher or lower than 30
percent of the median for the area on the
basis of HUD findings that such
variations are necessary because of
prevailing levels of construction costs or
fair market rents, or unusually high or
low Family incomes;

Family or Families means households
that reside within the boundaries of the
United Sates (which shall encompass
any State of the United States, the
District of Columbia or any territory of
the United States, including Puerto
Rico, Guam, American Samoa, the U. S.
Virgin Islands, and the Northern
Mariana Islands);

HOME Program means the HOME
Investment Partnership Program
established by the HOME Investment
Partnerships Act under title II of the
Cranston-Gonzalez National Affordable
Housing Act, as amended, 42 U.S.C.
12701 et seq.;

Homeownership means ownership in
fee simple title interest in one- to four-
unit Housing or in a condominium unit,
or equivalent form of ownership
approved by the CDFI Fund. The
Recipient must determine whether
ownership or membership in a
cooperative or mutual housing project
constitutes Homeownership under State
law. The ownership interest is subject to
the following additional requirements:

(1) Except as otherwise provided in
paragraphs (1)(i), (ii), and (iii) of this
definition, the land may be owned in fee
simple or the homeowner may have a
99-year ground lease;

(i) For Housing located on Indian trust
or restricted Indian lands, the ground
lease must be for 50 years or more;

(ii) For Housing located in Guam, the
Northern Mariana Islands, the U. S.
Virgin Islands, and American Samoa,
the ground lease must be 40 years or
more;

(iii) For manufactured housing, the
ground lease must be for a minimum
period of 10 years or such other
applicable time period regarding
location set forth in this definition of
Homeownership at the time of purchase
by the homeowner;

(2) Ownership interest may not
merely consist of a right to possession
under a contract for deed, installment
contract, or land contract (pursuant to
which the deed is not given until the
final payment is made);

(3) Ownership interest may only be
subject to the restrictions on resale
permitted under the Assistance
Agreement and this part; mortgages,
deeds of trust, or other liens or
instruments securing debt on the
property; or any other restrictions or
encumbrances that do not impair the
good and marketable nature of title to
the ownership interest;

Housing means Single-family and
Multi-family residential units including,
but not limited to, manufactured
housing and manufactured housing lots,
permanent housing for disabled and/or
homeless persons, transitional housing,
single-room occupancy housing, and
group homes. Housing also includes
elder cottage housing opportunity
(ECHO) units that are small, free-
standing, barrier-free, energy-efficient,
removable, and designed to be installed
adjacent to existing single-family
dwellings. Housing does not include
emergency shelters (including shelters
for disaster victims) or facilities such as
nursing homes, convalescent homes,
hospitals, residential treatment
facilities, correctional facilities, halfway
houses, housing for students, or
dormitories (including farmworker
dormitories);

HUD means the Department of
Housing and Urban Development
established under the Department of
Housing and Urban Development Act of
1965, 42 U.S.C. 3532 et seq.;

In Conjunction With Affordable
Housing means:

(1) Physically proximate to; and

(2) Reasonably available to residents
of Affordable Housing that is subject to
Affordable Housing Activities. For a
Metropolitan Area, In Conjunction With
means located within the same census
tract or within 1 mile of such Affordable
Housing. For a Non-Metropolitan Area,
In Conjunction With means located
within the same county, township, or
village, or within 10 miles of such
Affordable Housing;

Insured CDFI means a Gertified CDFI
that is an Insured Depository Institution
or an Insured Credit Union;

Insured Credit Union means any
credit union, the member accounts of
which are insured by the National
Credit Union Share Insurance Fund by
the National Credit Union
Administration pursuant to authority
granted in 12 U.S.C. 1783 et seq.;

Insured Depository Institution means
any bank or thrift, the deposits of which

are insured by the Federal Deposit
Insurance Corporation as determined in
12 U.S.C. 1813(c)(2);

Investment Period means the period
beginning with the Effective Date and
ending on the fifth year anniversary of
the Effective Date, or such other period
as may be established by the CDFI Fund
in the Assistance Agreement;

Leveraged Costs means costs for
Affordable Housing Activities and
Economic Development Activities that
exceed the dollar amount of the CMF
Award, as further described in
§1807.500;

Loan Guarantee means the Recipient’s
use of CMF Award to support an
agreement to indemnify the holder of a
loan all or a portion of the unpaid
principal balance in case of default by
the borrower. The proceeds of the loan
that is guaranteed with the CMF Award
must be used for Affordable Housing
Activities and/or Economic
Development Activities;

Loan Loss Reserves means proceeds
from the CMF Award that the Recipient
will set aside in the form of cash
reserves, or through accounting-based
accrual reserves, to cover losses on
loans, accounts, and notes receivable for
Affordable Housing Activities and/or
Economic Development Activities, or
for related purposes that the CDFI Fund
deems appropriate;

Low-Income means:

(1) Having, in the case of owner-
occupied Housing units, income not in
excess of 80 percent of area median
income, adjusted for Family size, as
determined by HUD, except that HUD
may establish income ceilings higher or
lower than 80 percent of the median for
the area on the basis of HUD findings
that such variations are necessary
because of prevailing levels of
construction costs or fair market rents,
or unusually high or low Family
incomes; and

(2) Having, in the case of rental
Housing units, income not in excess of
80 percent of area median income,
adjusted for Family size, as determined
by HUD, except that HUD may establish
income ceilings higher or lower than 80
percent of the median for the area on the
basis of HUD findings that such
variations are necessary because of
prevailing levels of construction costs or
fair market rents, or unusually high or
low Family incomes;

Low-Income Area or LIA means a
census tract or block numbering area in
which the median income does not
exceed 80 percent of the median income
for the area in which such census tract
or block numbering area is located. With
respect to a census tract or block
numbering area located within a



6440

Federal Register/Vol. 81, No. 25/Monday, February 8, 2016 /Rules and Regulations

Metropolitan Area, the median Family
income shall be at or below 80 percent
of the Metropolitan Area median Family
income or the national Metropolitan
Area median Family income, whichever
is greater. In the case of a census tract
or block numbering area located outside
of a Metropolitan Area, the median
Family income shall be at or below 80
percent of the statewide Non-
Metropolitan Area median Family
income or the national Non-
Metropolitan Area median Family
income, whichever is greater;

Low Income Housing Credits (or
LIHTCs) means credits against income
tax under section 42 of the Internal
Revenue Code of 1986, as amended, 26
U.S.C. 42;

Metropolitan Area means an area
designated as such by the Office of
Management and Budget pursuant to 44
U.S.C. 3504(e) and 31 U.S.C. 1104(d)
and Executive Order 10253 (3 CFR,
1949-1953 Comp., p. 758), as amended;

Multi-family housing means
residential properties consisting of five
or more dwelling units, such as a
condominium unit, cooperative unit,
apartment, or townhouse;

Non-Metropolitan Area means
counties that are designated as Non-
Metropolitan Counties by the Office of
Management and Budget (OMB)
pursuant to 44 U.S.C. 3504(e) and 31
U.S.C. 1104(d) and Executive Order
10253 (3 CFR, 1949-1953 Comp., p.
758), as amended, and as made available
by the CDFI Fund for a specific
application funding round;

Nonprofit Organization means any
corporation, trust, association,
cooperative, or other organization that
is:

(1) Designated as a nonprofit or not-
for-profit entity under the laws of the
organization’s State of formation; and

(2) Exempt from Federal income
taxation pursuant to the Internal
Revenue Code of 1986;

Participating Jurisdiction means a
jurisdiction designated by HUD as such
under the HOME Program in accordance
with the requirements of 24 CFR 92.105;

Payment means the transmission of
CMF Award dollars from the CDFI Fund
to the Recipient;

Preservation means:

(1) Activities to refinance, with or
without Rehabilitation, Single-family
housing or Multi-family housing (rental)
mortgages that, at the time of
refinancing, are subject to affordability
and use restrictions under the LIHTC
statute or under State or Federal
affordable housing programs, including
but not limited to, the HOME Program,
properties with Federal project-based
rental assistance, or the USDA rental

housing programs, hereinafter referred
to as “similar State or Federal affordable
housing programs,” where such
refinancing has the effect of extending
the term of any existing affordability
and use restrictions on the properties by
a minimum 10 years or as otherwise
specified in the Assistance Agreement;

(2) Activities to refinance and acquire
Single-family housing or Multi-family
housing that, at the time of refinancing
or acquisition, were subject to
affordability and use restrictions under
similar State or Federal affordable
housing programs or under the LIHTC
statute, by the former tenants of such
properties, where such refinancing has
the effect of extending the term of any
existing affordability and use
restrictions on the properties by a
minimum 10 years or as otherwise
specified in the Assistance Agreement;

(3) Activities to refinance the
mortgages of owner-occupied, Single-
family housing that, at the time of
refinancing, are subject to affordability
and use restrictions under similar State
or Federal affordable housing programs,
where such refinancing has the effect of
extending the term of any existing
affordability and use restrictions on the
properties by a minimum 10 years or as
otherwise specified in the Assistance
Agreement;

(4) Activities to acquire Single-family
housing or Multi-family housing, with
or without Rehabilitation, with the
commitment to subject the properties to
the affordability qualifications set forth
in subpart D of this part; or

(5) Activities to refinance, with or
without Rehabilitation, Single-family
housing or Multi-family housing, with
the commitment to subject the
properties to the affordability
qualifications set forth in subpart D of
this part;

Program Income means gross income,
as further described in 2 CFR part 1000;

Project means the Affordable Housing
Activity and/or Economic Development
Activity that is financed with the CMF
Award;

Project Completion means that all of
the requirements set forth at § 1807.503
for a Project have been met;

Purchase means to provide direct
financing to a Family for purposes of
Homeownership. Before the Recipient
provides any financing to a Family for
Homeownership purposes, the
Recipient must verify that the Family
and the Single-family housing meet the
qualifications set forth in subparts D
and E of this part;

Recipient means an Applicant
selected by the CDFI Fund to receive a
CMF Award pursuant to this part;

Rehabilitation means any repairs and/
or capital improvements that contribute
to the long-term preservation, current
building code compliance, habitability,
sustainability, or energy efficiency of
Affordable Housing;

Revolving Loan Fund means a pool of
funds managed by the Applicant or the
Recipient wherein repayments on loans
for Affordable Housing Activities or
Economic Development Activities are
used to refinance additional loans;

Risk-Sharing Loan means loans for
Affordable Housing Activities and/or
Economic Development Activities in
which the risk of borrower default is
shared by the Applicant or Recipient
with other lenders (e.g., participation
loans);

Service Area means the geographic
area in which the Applicant proposes to
use the CMF Award, and the geographic
area approved by the CDFI Fund in
which the Recipient must use the CMF
Award as set forth in its Assistance
Agreement;

Single-family housing means a one- to
four-Family residence, a condominium
unit, a cooperative unit, a combination
of manufactured housing and lot, or a
manufactured housing lot;

State means the states of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana
Island, Guam, the U.S. Virgin Islands,
American Samoa, the Trust Territory of
the Pacific Islands, and any other
territory of the United States;

State-Insured Credit Union means any
credit union that is regulated by, and/
or the member accounts of which are
insured by, a State agency or
instrumentality;

Subsidiary means any company that
is owned or Controlled directly or
indirectly by another company;

Underserved Rural Area means:

(1) A Non-Metropolitan Area that:

(i) Qualifies as a Low-Income Area;
and

(ii) Is experiencing economic distress
evidenced by 30 percent or more of
resident households with one or more of
these four housing conditions in the
most recent census for which data are
available:

(A) Lacking complete plumbing;

(B) Lacking complete kitchen;

(C) Paying 30 percent or more of
income for owner costs or tenant rent;
or

(D) Having more than 1 person per
room;

(2) An area as specified in the
applicable NOFA and/or Assistance
Agreement;

Uniform Administrative Requirements
means the Uniform Administrative
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Requirements, Cost Principles, and
Audit Requirements for Federal Awards
(2 CFR part 1000);

Very Low-Income means:

(1) Having, in the case of owner-
occupied Housing, income not greater
than 50 percent of the area median
income with adjustments for Family
size, as determined by HUD, except that
HUD may establish income ceilings
higher or lower than 50 percent of the
median for the area on the basis of HUD
findings that such variations are
necessary because of prevailing levels of
construction costs or fair market rents,
or unusually high or low Family
incomes; and

(2) Having, in the case of rental
Housing, income not greater than 50
percent of the area median income, with
adjustments for Family size, as
determined by HUD, except that HUD
may establish income ceilings higher or
lower than 50 percent of the median for
the area on the basis of HUD findings
that such variations are necessary
because of prevailing levels of
construction costs or fair market rents,
or unusually high or low Family
incomes.

§1807.105 Waiver authority.

The CDFI Fund may waive any
requirement of this part that is not
required by law upon a determination of
good cause. Each such waiver shall be
in writing and supported by a statement
of the facts and the grounds forming the
basis of the waiver. For a waiver in an
individual case, the CDFI Fund must
determine that application of the
requirement to be waived would
adversely affect the achievement of the
purposes of the Act. For waivers of
general applicability, the CDFI Fund
will publish notification of granted
waivers in the Federal Register.

§1807.106 OMB control number.

The OMB control number for the CMF
Award application is 1559—0036. The
compliance date requirements for the
collection of information in § 1807.902
is stayed indefinitely, pending Office of
Management and Budget approval and
assignment of an OMB control number.

§1807.107 Applicability of regulations for
CMF Awards.

As of February 8, 2016, the
regulations of this part are applicable for
CMF Awards made pursuant to Notices
of Funds Availability published after
February 8, 2016.

Subpart B—Eligibility

§1807.200 Applicant eligibility.

(a) General requirements. An
Applicant will be deemed eligible to
apply for a CMF Award if it is:

(1) A Certified CDFI. An entity may
meet the requirements described in this
paragraph (a)(1) if it is:

(i) A Certified CDFI, as set forth in 12
CFR 1805.201,

(ii) A Certified CDFI that has been in
existence as a legally formed entity as
set forth in the applicable Notice of
Funds Availability (NOFA); or

(2) A Nonprofit Organization having
as one of its principal purposes the
development or management of
affordable housing. An entity may meet
the requirements described in this
paragraph (a)(2) if it:

(i) Has been in existence as a legally
formed entity as set forth in the
applicable NOFA;

(ii) Demonstrates, through articles of
incorporation, by-laws, or other board-
approved documents, that the
development or management of
affordable housing are among its
principal purposes; and

(ii1) Can demonstrate that a certain
percentage, set forth in the applicable
NOFA, of the Applicant’s total assets are
dedicated to the development or
management of affordable housing.

(b) Eligibility verification. An
Applicant shall demonstrate that it
meets the eligibility requirements
described in paragraph (a)(2) of this
section by providing information
described in the application, NOFA,
and/or supplemental information, as
may be requested by the CDFI Fund. For
an Applicant seeking eligibility under
paragraph (a)(1) of this section, the CDFI
Fund will verify that the Applicant is a
Certified CDFI during the application
eligibility review.

Subpart C—Eligible Purposes; Eligible
Activities; Restrictions

§1807.300 Eligible purposes.

Each Recipient must use its CMF
Award for the eligible activities
described in § 1807.301 so long as such
eligible activities increase private
capital for and increase investment in:

(a) Development, Preservation,
Rehabilitation, and/or Purchase of
Affordable Housing for primarily
Extremely Low-Income, Very Low-
Income, and Low-Income Families; and/
or

(b) Economic Development Activities.

(1) Economic Development Activity
must support Affordable Housing;

(2) The Recipient may undertake
Economic Development Activity In

Conjunction With Affordable Housing
Activities that are undertaken by parties
other than the Recipient;

(3) If the Recipient uses its CMF
Award to fund an Economic
Development Activity In Conjunction
With Affordable Housing Activity, it
must track the resulting Affordable
Housing, as set forth in subpart D of this
part, to the extent the Affordable
Housing was financed by the CMF
Award. For the purposes of meeting the
10-year affordability period
requirement, Recipients are not required
to track Affordable Housing that was
financed by sources other than the CMF
Award.

§1807.301 Eligible activities.

The Recipient must use its CMF
Award to finance and support
Affordable Housing Activities and/or
Economic Development Activities
through the following eligible activities:

(a) To capitalize Loan Loss Reserves;

(b) To capitalize a Revolving Loan
Fund;

(c) To capitalize an Affordable
Housing Fund;

(d) To capitalize a fund to support
Economic Development Activities;

(e) To make Risk-Sharing Loans; and

(f) To provide Loan Guarantees.

§1807.302 Restrictions on use of CMF
Award.

(a) The Recipient may not use its CMF
Award for the following:

(1) Political activities;

(2) Advocacy;

(3) Lobbying, whether directly or
through other parties;

(4) Counseling services (including
homebuyer or financial counseling);

(5) Travel expenses;

(6) Preparing or providing advice on
tax returns;

(7) Emergency shelters (including
shelters for disaster victims);

(8) Nursing homes;

9) Convalescent homes;

10) Residential treatment facilities;
11) Correctional facilities; or

12) Student dormitories.

(b) The Recipient shall not use the
CMF Award to finance or support
Projects that include:

(1) The operation of any private or
commercial golf course, country club,
massage parlor, hot tub facility, suntan
facility, racetrack or other facility used
for gambling, or any store the principal
business of which is the sale of
alcoholic beverages for consumption off
premises; or

(2) Farming activities (within the
meaning of Internal Revenue Code (IRC)
section 2032A(e)(5)(A) or (B)), if, as of
the close of the taxable year of the

—_— — —
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taxpayer conducting such trade or
business, the sum of the aggregate
unadjusted bases (or, if greater, the fair
market value) of the assets owned by the
taxpayer that are used in such a trade or
business, and the aggregate value of the
assets leased by the taxpayer that are
used in such a trade or business,
exceeds $500,000.

(c) In any given application round, no
more than 30 percent of a CMF Award
may be used for Economic Development
Activities.

(d) Any Recipient that uses its CMF
Award for a Loan Guarantee or Loan
Loss Reserves must ensure the
underlying loan(s) are made to support
Affordable Housing Activities and
Economic Development Activities. The
Affordable Housing resulting from the
Recipient’s Loan Guarantee or Loan
Loss Reserve shall be tracked for 10
years, as set forth in subpart D of this
part.

(e) If loans that are made pursuant to
a Loan Guarantee or Loan Loss Reserves
are repaid during the Investment Period,
the Recipient must use the repaid funds
for Loan Guarantees or Loan Loss
Reserves targeted to the income
population (Extremely Low-Income,
Very Low-Income, Low-Income) set
forth in the Recipient’s Assistance
Agreement, for the duration of the
Investment Period.

(f) The Recipient may not use more
than five (5) percent of its CMF Award
for Direct Administrative Expenses.

§1807.303 Authorized uses of Program
Income.

(a) Program Income earned in the
form of principal and equity repayments
must be used by the Recipient for the
approved, eligible CMF Award uses as
further set forth in the Assistance
Agreement for the duration of the
Investment Period.

(b) Program Income earned in the
form of interest payments, and all other
forms of Program Income (except for
that which is earned as described in
paragraph (a) of this section, must be
used by the Recipient as set forth in the
Assistance Agreement and in
accordance with 2 CFR part 1000.

Subpart D—Qualification as Affordable
Housing

§1807.400 Affordable Housing—general.
Each Recipient that uses its CMF
Award for Affordable Housing Activities
must ensure that 100 percent of Eligible
Project Costs are attributable to
Affordable Housing; meaning, that they
comply with the affordability
qualifications set forth in this subpart
for Eligible-Income Families. Further, as

a subset of said 100 percent, greater than
50 percent of the Eligible Project Costs
must be attributable to Affordable
Housing that comply with the
affordability qualifications set forth in
this subpart for Low-Income, Very Low-
Income, or Extremely Low-Income
Families, or as further set forth in the
applicable NOFA and/or Assistance
Agreement.

§1807.401
Housing.

To qualify as Affordable Housing,
each rental Multi-family housing Project
financed with CMF Award must have at
least 20 percent of the units occupied by
any combination of Low-Income, Very
Low-Income, or Extremely Low-Income
Families and must comply with the rent
limits set forth herein. However, the
CDFI Fund may require a greater
percentage of the units per Project to be
income-targeted and/or require a
specific targeted income commitment in
any given application round, as set forth
in the NOFA and Assistance Agreement
for that application round.

(a) Rent limitation. The gross rent
limits for Affordable Housing are
determined under the provisions in IRC
section 42(g)(2). In this determination, if
this part imposes an income restriction
on a unit that is greater than 60 percent
of area median income, adjusted for
Family size, then the provisions of IRC
section 42(g)(2) are applied as if that
income restriction on the unit satisfied
IRC section 42(g)(1). The maximum rent
is a rent that does not exceed:

(1) For an Eligible-Income Family, 30
percent of the annual income of a
Family whose annual income equals
120 percent of the area median income,
with adjustments for number of
bedrooms in the unit, as set forth in IRC
section 42(g)(2).

(2) For a Low-Income Family, 30
percent of the annual income of a
Family whose annual income equals 80
percent of the area median income, with
adjustments for number of bedrooms in
the unit, as set forth in IRC section
42(g)(2). If the unit or tenant receives
Federal or State rental subsidy, and the
Family pays as a contribution towards
rent not more than 30 percent of the
Family’s income, the maximum rent
(i.e., tenant contribution plus rental
subsidy) is the rent allowable under the
Federal or State rental subsidy program;

(3) For a Very Low-Income Family, 30
percent of the annual income of a
Family whose annual income equals 50
percent of the area median income, with
adjustments for number of bedrooms in
the unit as described in paragraph (a) of
this section. If the unit or tenant
receives Federal or State rental subsidy,

Affordable Housing—Rental

and the Family pays as a contribution
towards rent not more than 30 percent
of the Family’s income, the maximum
rent (i.e., tenant contribution plus rental
subsidy) is the rent allowable under the
Federal or State rental subsidy program;
or

(4) For an Extremely Low-Income
Family, 30 percent of the annual income
of a Family whose annual income
equals 30 percent of the area median
income, with adjustments for number of
bedrooms in the unit as described in
paragraph (a) of this section. If the unit
or tenant receives Federal or State rental
subsidy, and the Family pays as a
contribution toward rent not more than
30 percent of the Family’s income, the
maximum rent (i.e., tenant contribution
plus rental subsidy) is the rent
allowable under the Federal or State
rental subsidy program.

(b) Nondiscrimination against rental
assistance subsidy holders. The
Recipient shall require that the owner of
a rental unit cannot refuse to lease the
unit to a Section 8 Program certificate or
voucher holder (24 CFR part 982,
Section 8 Tenant-Based Assistance:
Unified Rule for Tenant-Based
Assistance under the Section 8 Rental
Certificate Program and the Section 8
Rental Voucher Program) or to the
holder of a comparable document
evidencing participation in a HOME
tenant-based rental assistance program
because of the status of the prospective
tenant as a holder of such certificate,
voucher, or comparable HOME tenant-
based assistance document.

(c) Initial rent schedule and utility
allowances. The Recipient shall ensure
that utility allowances and submetering
rules are consistent with regulations
concerning utility allowances and
submetering in buildings that are
subject to gross rent restrictions under
IRC section 42(g)(2).

(d) Periods of affordability. Housing
under this section must meet the
affordability requirements for not less
than 10 years, beginning after Project
Completion and at initial occupancy.
The affordability requirements apply
without regard to the term of any loan
or mortgage or the transfer of ownership
and must be imposed by deed
restrictions, covenants running with the
land, or other recordable mechanisms.
Other recordable mechanisms must be
approved in writing and in advance by
the CDFI Fund. The affordability
restrictions may terminate upon
foreclosure or transfer in lieu of
foreclosure. However, the affordability
restrictions shall be revived according to
the original terms if, during the original
affordability period, the owner of record
before the foreclosure, or deed in lieu of
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foreclosure, or any entity that includes
the former owner or those with whom
the former owner has or had family or
business ties, obtains an ownership
interest in the Project.

(e) Subsequent rents during the
affordability period. Any increase in
rent for a CMF-financed unit requires
that tenants of those units be given at
least 30 days prior written notice before
the implementation of the rent increase.
Regardless of changes in annual rents
and in median income over time, the
CMF rents for a Project are not required
to be lower than the CMF rent limits for
the Project in effect at the time when the
Project is Committed for use.

(f) Tenant income determination. (1)
Each year during the period of
affordability, the tenant’s income shall
be re-examined; tenant income
examination and verification is
ultimately the responsibility of the
Recipient. Annual income shall include
income from all household members.
The Recipient must require the Project
owner to obtain information on rents
and occupancy of Affordable Housing
financed or assisted with a CMF Award
in order to demonstrate compliance
with this section.

(2) One of the following two
definitions of “annual income” must be
used to determine whether a Family is
income-eligible:

(i) Adjusted gross income as defined
for purposes of reporting under Internal
Revenue Service (IRS) Form 1040 series
for individual Federal annual income
tax purposes; or

(i1) “Annual Income” as defined at 24
CFR 5.609 (except that when
determining the income of a homeowner
for an owner-occupied Rehabilitation
Project, the value of the homeowner’s
principal residence may be excluded
from the calculation of Net Family
Assets, as defined in 24 CFR 5.603).

(3) Although either of the above two
definitions of ““annual income” is
permitted, in order to calculate adjusted
income, exclusions from income set
forth at 24 CFR 5.611 shall be applied.

(4) The CDFI Fund reserves the right
to deem certain government programs,
under which a Low-Income Family is a
recipient, as income eligible for
purposes of meeting the tenant income
requirements under this section.

(g) Over-income tenants. (1) CMF-
financed or assisted units continue to
qualify as Affordable Housing despite a
temporary noncompliance caused by
increases in the incomes of existing
tenants if actions satisfactory to the
CDFI Fund are being taken to ensure
that all vacancies are filled in
accordance with this section until the
noncompliance is corrected.

(2) Tenants whose incomes no longer
qualify must pay rent no greater than
the lesser of the amount payable by the
tenant under State or local law or 30
percent of the Family’s annual income,
except if the gross rent of a unit is
subject to the restrictions in IRC section
42(g)(2) or the restrictions in an
extended low-income housing
commitment under IRC section 42(h)(6),
then the tenants of that unit must pay
rent governed by those restrictions.
Tenants who no longer qualify as
Eligible-Income are not required to pay
rent in excess of the market rent for
comparable, unassisted units in the
neighborhood.

(3) If the income of a tenant of a CMF-
financed or assisted unit no longer
qualifies, the Recipient may designate
another unit, within the CMF-financed
or assisted Project, as a replacement unit
that meets the affordability
qualifications for the same income
category as the original unit, as further
set forth in the Recipient’s Assistance
Agreement. If there is not an available
replacement unit, the Recipient must fill
the first available vacancy with a tenant
that meets the affordability
qualifications for the same income
category of the original unit as necessary
to maintain compliance with the CMF
requirements and the Assistance
Agreement.

§1807.402 Affordable Housing—
Homeownership.

(a) Purchase with or without
Rehabilitation. A Recipient that uses the
CMF Award for the eligible activities set
forth in § 1807.301 for Purchase must
ensure the purchasing Family and
Housing meets the affordability
requirements of this subpart.

(1) The Housing must be Single-
family housing.

(2) The Single-family housing price
does not exceed 95 percent of the
median purchase price for the area as
used in the HOME Program and as
determined by HUD and the applicable
Participating Jurisdiction.

(3) The Single-family housing must be
purchased by a qualifying Family as set
forth in § 1807.400. The Single-family
housing must be the principal residence
of the Family throughout the period
described in paragraph (a)(4) of this
section.

(4) Periods of affordability. Single-
family housing under this section must
meet the affordability requirements for
at least 10 years at the time of purchase
by the Family.

(5) Resale. To ensure that CMF
Awards are being used for qualifying
Families for the entire 10-year
affordability period, recoupment and

redeployment or resale strategies must
be imposed by the Recipient. A
recoupment strategy must ensure that,
in the event the qualifying homeowner
sells the Housing before the end of the
10-year affordability period and the new
homeowner does not meet the
affordability qualifications set forth in
§1807.400, an amount equal to the
amount of the CMF Award investment
in the Housing, whether recouped or
not, is used to finance additional
Affordable Housing Activities for a
qualifying Family in the same income
category for Affordable Housing
Homeownership in the manner set forth
in this section, except that the Housing
must meet the affordability
requirements only for the remaining
duration of the affordability period. The
Recipient may design and implement its
own recoupment strategy. Deed
restrictions, covenants running with the
land, or other similar mechanisms may
be used as the mechanism to impose a
resale strategy. The Recipient shall
report to the CDFI Fund the event of
resale and/or recoupment and
redeployment of the CMF Award, or an
equivalent amount, in the manner
described in the Assistance Agreement.
The affordability restrictions may
terminate upon occurrence of any of the
following termination events:
Foreclosure, transfer in lieu of
foreclosure, or assignment of an FHA-
insured mortgage to HUD. The Recipient
may use purchase options, rights of first
refusal or other preemptive rights to
purchase the Housing before foreclosure
to preserve affordability. The
affordability restrictions shall be revived
according to the original terms if, during
the original affordability period, the
owner of record before the termination
event, obtains an ownership interest in
the Housing. If there is a sale of Single-
family housing funded by a CMF Award
prior to the completion of the 10-year
affordability period, the Recipient must
demonstrate that it placed into service
Single-family housing targeting the
same income population (i.e., Extremely
Low-Income, Very Low-Income, Low-
Income) as the original Single-family
housing, as set forth in the Assistance
Agreement, financed with an equivalent
amount to the recouped portion of the
CMF Award, that will be tracked for the
duration of the affordability period of
the original Single-family housing.

(b) Rehabilitation not involving
Purchase. Single-family housing that is
currently owned by a qualifying Family,
as set forth in § 1807.400, qualifies as
Affordable Housing if it meets the
requirements of this paragraph (b).

(1) The estimated value of the Single-
family housing, after Rehabilitation,
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does not exceed 95 percent of the
median purchase price for the area, as
used in the HOME Program and as
determined by the applicable
Participating Jurisdiction; or

(2) T]ie Single-family housing is the
principal residence of a qualifying
Family as set forth in § 1807.400, at the
time that the CMF Award is Committed
to the Single-family housing.

(3) Single-family housing under this
paragraph (b) must meet the
affordability requirements for at least 10
years after Rehabilitation is completed
or meet the resale provisions of
paragraph (a)(5) of this section.

(c) Ownership interest. The ownership
in the Single-family housing assisted
under this section must meet the
definition of Homeownership as defined
in §1807.104.

(d) New construction without
Purchase. Newly constructed Single-
family housing that is built on property
currently owned by a Family that will
occupy the Single-family housing upon
completion, qualifies as Affordable
Housing if it meets the requirements
under paragraph (a) of this section.

(e) Converting rental units to
Homeownership units for existing
tenants. CMF-financed rental units may
be converted to Homeownership units
by selling, donating, or otherwise
conveying the units to the existing
tenants to enable the tenants to become
homeowners in accordance with the
requirements of this section. The
Homeownership units are subject to a
minimum period of affordability equal
to the remaining affordability period.

Subpart E—Leveraged Costs; Eligible
Project Costs; Commitment
Requirements

§1807.500 Leveraged Costs; Eligible
Project Costs.

(a) Each CMF Award must result in
Eligible Project Costs in an amount that
equals at least 10 times the amount of
the CMF Award or some higher
standard established by the CDFI Fund
in the Recipient’s Assistance
Agreement. Such Eligible Project Costs
must be for Affordable Housing
Activities and Economic Development
Activities, as set forth in the Assistance
Agreement.

(b) Leveraged Costs. (1) The
applicable NOFA and/or the Assistance
Agreement may set forth a required
percentage of Leveraged Costs that must
be funded by non-governmental sources.

(2) The Recipient must report to the
CDFI Fund all Leveraged Costs, with the
following limitations:

(i) No costs attributable to prohibited
uses as set forth in § 1807.302(a) and (b)
may be reported as Leveraged Costs;

(ii) All Leveraged Costs attributable to
Affordable Housing Activities must be
for Affordable Housing, as set forth in
§1807.401 or §1807.402, and as further
described in the Assistance Agreement;

(iii) All eligible Leveraged Costs
attributable to Economic Development
Activities shall be described in the
Assistance Agreement.

(c) Recipients must report Leveraged
Costs information through forms or
electronic systems provided by the CDFI
Fund. Consequently, Recipients must
maintain appropriate documentation,
such as audited financial statements,
wire transfers documents, pro-formas,
and other relevant records, to support
such reports.

§1807.501

(a) The CMF Award must be
Committed by the Recipient for use by
the date designated in its Assistance
Agreement.

(b) The Recipient must evidence such
commitment with a written, legally
binding agreement to provide CMF
Award proceeds to the qualifying
Family, developer or project sponsor for
a Project whose:

(1) Construction can reasonably be

expected to start within 12 months of
the commitment agreement date;

Commitments; Payments.

(2) Property title will be transferred
within 6 months of the commitment
agreement date; or

(3) Construction schedule ensures
Project Completion within 5 years of a
date specified in the Assistance
Agreement.

(c) The CDFI Fund will make Payment
of CMF Award based on a deployment
schedule contained in the CMF Award
application, in addition to any other
documentation and/or forms that the
CDFI Fund may require.

(d) Upon receipt of CMF Award, the
Recipient must make an initial
disbursement of said CMF Award by the
date designated in its Assistance
Agreement. The CDFI Fund may make
Payment of CMF Award in a lump sum
or other manner, as determined
appropriate by the CDFI Fund. The
CDFI Fund will not provide any
Payment until the Recipient has
satisfied all conditions set forth in the
applicable NOFA and Assistance
Agreement.

§1807.502 CMF Award limits.

An eligible Applicant and its
Subsidiaries and Affiliates may not be
awarded more than 15 percent of the
aggregate funds available for CMF
Awards during any year.

§1807.503 Project Completion; Property
standards.

(a) Upon Project Completion, the
Project must be placed into service by
the date designated in the Assistance
Agreement. Project Completion occurs,
as determined by the CDFI Fund, when:

(1) All necessary title transfer
requirements and construction work
have been performed;

(2) The property standards of
paragraph (b) of this section have been
met; and

(3) The final drawdown of the CMF
Award has been made to the project
sponsor or developer;

(4) When a CMF Award is used for
Preservation, Project Completion occurs
when the refinance and/or
Rehabilitation is completed in addition
to the requirements set forth in this
paragraph (a).

(b) By the Project Completion date,
the Project must meet the requirements
of this part, including the following
property standards (which must be met
for a period of at least 10 years after the
Project Completion date):

(1) Projects that are constructed or
Rehabilitated with a CMF Award must
meet all applicable State and local
codes, Rehabilitation standards,
ordinances, and zoning requirements at
the time of Project Completion or, in the
absence of a State or local building
code, the International Residential Code
or International Building Code (as
applicable) of the International Code
Council.

(2) In addition, Projects must meet the
following requirements:

(i) Accessibility. The Project must
meet all applicable accessibility
requirements set forth at 24 CFR part 8,
which implements section 504 of the
Rehabilitation Act of 1973 (29 U.S.C.
794), and Titles IT and III of the
Americans with Disabilities Act (42
U.S.C. 12131-12189) implemented at 28
CFR parts 35 and 36, as applicable.
Multi-family housing, as defined in 24
CFR 100.201, must also meet all
applicable design and construction
requirements set forth in 24 CFR
100.205, which implements the Fair
Housing Act (42 U.S.C. 3601-3619).

(ii) Disaster mitigation. The Project
must meet all applicable State and local
codes, ordinances, or other disaster
mitigation requirements (e.g.,
earthquake, hurricanes, flooding, wild
fires), or other requirements as the
Department of Housing and Urban
Development has established in 24 CFR
part 93.

(iii) Lead-based paint. The Project
must meet all applicable lead-based
paint requirements, including those set
forth in 24 CFR part 35.



Federal Register/Vol. 81, No. 25/Monday, February 8, 2016 /Rules and Regulations

6445

(3) Rehabilitation standards. In
addition, all Rehabilitation that is
financed with a CMF Award must meet
the following requirements:

(i) For rental Housing, if the
remaining useful life of one or more
major systems is less than the 10-year
period of affordability, the Recipient
must ensure that, at Project Completion,
the developer or Project sponsor
establishes a replacement reserve and
that monthly payments are made to the
reserve that are adequate to repair or
replace the systems as needed. Major
systems include: Structural support;
roofing; cladding and weatherproofing
(e.g., windows, doors, siding, gutters);
plumbing; electrical; heating,
ventilation, and air conditioning.

(ii) For Homeownership Single-family
housing, the Recipient must ensure that,
at Project Completion, the Housing is
decent, safe, sanitary, and in good
repair. The Recipient must ensure that
timely corrective and remedial actions
are taken by the Project owner to
address identified life threatening
deficiencies.

(4) Manufactured housing.
Construction of all manufactured
housing must meet the Manufactured
Home Construction and Safety
Standards set forth in 24 CFR part 3280.
These standards preempt State and local
laws or codes, which are not identical
to the Federal standards for the new
construction of manufactured housing.
The installation of all manufactured
housing units must comply with
applicable State and local laws or codes.
In the absence of such laws or codes, the
installation must comply with the
manufacturer’s written instructions for
installation of manufactured housing
units. Manufactured housing that is
rehabilitated using a CMF Award must
meet the requirements set out in
paragraph (b)(1) of this section.

Subpart F—Tracking Funds; Uniform
Administrative Requirements; Nature
of Funds

§1807.600 Tracking funds.

The Recipient shall develop and
maintain an internal tracking and
reporting system that ensures that the
CMF Award is used in accordance with
this part and the Assistance Agreement.

§1807.601 Uniform Administrative
Requirements.

The Uniform Administrative
Requirements apply to all CMF Awards.

§1807.602 Nature of funds.

CMF Awards are Federal financial
assistance with regard to the application
of Federal civil rights laws. CMF Award

funds retain their Federal character
until the end of the Investment Period.

Subpart G—Notice of Funds
Availability; Applications

§1807.700 Notice of funds availability.

Each Applicant must submit a CMF
Award application in accordance with
the applicable Notice of Funds
Availability (NOFA) published in the
Federal Register. The NOFA will advise
prospective Applicants on how to
obtain and complete an application and
will establish deadlines and other
requirements. The NOFA will specify
application evaluation factors and any
limitations, special rules, procedures,
and restrictions for a particular
application round. After receipt of an
application, the CDFI Fund may request
clarifying or technical information on
the materials submitted as part of the
application.

Subpart H—Evaluation and Selection
of Applications

§1807.800 Evaluation and selection—
general.

Each Applicant will be evaluated and
selected, at the sole discretion of the
CDFI Fund, to receive a CMF Award
based on a review process that will
include a paper or electronic
application, and may include an
interview(s) and/or site visit(s), and that
is intended to:

(a) Ensure that Applicants are
evaluated on a merit basis and in a fair
and consistent manner;

(b) Ensure that each Recipient can
successfully meet its leveraging goals
and achieve Affordable Housing
Activity and Economic Development
Activity impacts;

(c) Ensure that Recipients represent a
geographically diverse group of
Applicants serving Metropolitan Areas
and Underserved Rural Areas across the
United States that meet criteria of
economic distress, which may include:

(1) The percentage of Low-Income
Families or the extent of poverty;

(2) The rate of unemployment or
underemployment;

(3) The extent of disinvestment;

(4) Economic Development Activities
that target Extremely Low-Income, Very
Low-Income, and Low-Income Families
within the Recipient’s Service Area; and

(5) Any other criteria the CDFI Fund
shall set forth in the applicable NOFA;
and

(d) Take into consideration other

factors as set forth in the applicable
NOFA.

§1807.801 Evaluation of applications.

(a) Eligibility and completeness. An
Applicant will not be eligible to receive
a CMF Award if it fails to meet the
eligibility requirements described in
§1807.200 and in the applicable NOFA,
or if the Applicant has not submitted
complete application materials. For the
purposes of this paragraph (a), the CDFI
Fund reserves the right to request
additional information from the
Applicant, if the CDFI Fund deems it
appropriate.

(b) Substantive review. In evaluating
and selecting applications to receive
assistance, the CDFI Fund will evaluate
the Applicant’s likelihood of success in
meeting the factors set forth in the
applicable NOFA including, but not
limited to:

(1) The Applicant’s ability to use a
CMF Award to generate additional
investments, including private sources
of funding;

(2) The need for affordable housing in
the Applicant’s Service Area;

(3) The ability of the Applicant to
obligate amounts and undertake
activities in a timely manner; and

(4) In the case of an Applicant that
has previously received assistance
under any CDFI Fund program, the
Applicant’s level of success in meeting
its performance goals, reporting
requirements, and other requirements
contained in the previously negotiated
and executed assistance, allocation or
award agreement(s) with the CDFI Fund,
any undisbursed balance of assistance,
and compliance with applicable Federal
laws.

(c) The CDFI Fund may consider any
other factors that it deems appropriate
in reviewing an application, as set forth
in the applicable NOFA, the application
and related guidance materials.

(d) Consultation with appropriate
regulatory agencies. In the case of an
Applicant that is a Federally regulated
financial institution, the CDFI Fund
may consult with the Appropriate
Federal Banking Agency or Appropriate
State Agency prior to making a final
award decision and prior to entering
into an Assistance Agreement.

(e) Recipient selection. The CDFI
Fund will select Recipients based on the
criteria described in paragraph (b) of
this section and any other criteria set
forth in this part or the applicable
NOFA.

Subpart I—Terms and Conditions of
CMF Award

§1807.900 Assistance agreement.

(a) Each Applicant that is selected to
receive a CMF Award must enter into an
Assistance Agreement with the CDFI
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Fund. The Assistance Agreement will
set forth certain required terms and
conditions for the CMF Award that may
include, but are not limited to, the
following:

(1) The amount of the CMF Award;

(2) The approved uses of the CMF
Award;

(3) The approved Service Area;

(4) The time period by which the CMF
Award proceeds must be Committed;

(5) The required documentation to
evidence Project Completion; and

(6) Performance goals that have been
established by the CDFI Fund pursuant
to this part, the NOFA, and the
Recipient’s application.

(b) The Assistance Agreement shall
provide that, in the event of fraud,
mismanagement, noncompliance with
the Act or these regulations, or
noncompliance with the terms and
conditions of the Assistance Agreement,
on the part of the Recipient, the CDFI
Fund, in its discretion, may make a
determination to:

(1) Require changes in the
performance goals set forth in the
Assistance Agreement;

(2) Revoke approval of the Recipient’s
application;

(3) Reduce or terminate the CMF
Award;

(4) Require repayment of any CMF
Award that have been paid to the
Recipient;

(5) Bar the Recipient from applying
for any assistance from the CDFI Fund;
or

(6) Take such other actions as the
CDFI Fund deems appropriate or as set
forth in the Assistance Agreement.

(c) Prior to making a determination
that the Recipient has failed to comply
substantially with the Act or these
regulations or an Assistance Agreement,
the CDFI Fund shall provide the
Recipient with reasonable notice and
opportunity for hearing.

§1807.901 Payment of funds.

CMF Awards provided pursuant to
this part may be provided in a lump
sum payment or in some other manner,
as determined appropriate by the CDFI
Fund. The CDFI Fund shall not provide
any Payment under this part until a
Recipient has satisfied all conditions set
forth in the applicable NOFA and
Assistance Agreement.

§1807.902 Data collection and reporting.

(a) Data; General. The Recipient must
maintain such records as may be
prescribed by the CDFI Fund that are
necessary to:

(1) Disclose the manner in which the
CMF Award is used, including
providing documentation to
demonstrate Project Completion;

(2) Demonstrate compliance with the
requirements of this part and the
Assistance Agreement; and

(3) Evaluate the impact of the CMF
Award.

(b) Customer profiles. The Recipient
must compile such data on the gender,
race, ethnicity, national origin, or other
information on individuals that are
benefiting from the CMF Award, as the
CDFI Fund shall prescribe in the
Assistance Agreement. Such data will
be used to determine whether residents
of the Recipient’s Service Area are
adequately served and to evaluate the
impact of the CMF Award.

(c) Access to records. The Recipient
must submit such financial and activity
reports, records, statements, and
documents at such times, in such forms,
and accompanied by such reporting
data, as required by the CDFI Fund or
the U.S. Department of the Treasury to
ensure compliance with the
requirements of this part and to evaluate
the impact of the CMF Award. The
United States Government, including
the U.S. Department of the Treasury, the
Comptroller General, and their duly
authorized representatives, shall have
full and free access to the Recipient’s
offices and facilities and all books,
documents, records, and financial
statements relating to use of Federal
funds and may copy such documents as
they deem appropriate and audit or
provide for an audit at least annually.
The CDFI Fund, if it deems appropriate,
may prescribe access to record
requirements for entities that receive a
CMF Award from the Recipient.

(d) Retention of records. The
Recipient shall comply with all
applicable record retention
requirements set forth in the Uniform
Administrative Requirements (as
applicable) and the Assistance
Agreement.

(e) Data collection and reporting—(1)
Financial reporting, (i) All Nonprofit
Organization Recipients that are
required to have their financial
statements audited pursuant to the
Uniform Administrative Requirements,
must submit their single-audits by a
time set forth in the applicable NOFA or
Assistance Agreement. Nonprofit
Organization Recipients (excluding
Insured CDFIs and State-Insured Credit
Unions) that are not required to have
financial statements audited pursuant to
the Uniform Administrative
Requirements, must submit to the CDFI
Fund a statement signed by the
Recipient’s authorized representative or
certified public accountant, asserting
that the Recipient is not required to
have a single-audit pursuant to the
Uniform Administrative Requirements

as indicated in the Assistance
Agreement. In such instances, the CDFI
Fund may require additional audits to
be performed and/or submitted to the
CDFI Fund as stated in the applicable
Notice of Funds Availability and
Assistance Agreement.

(ii) For-profit Recipients (excluding
Insured CDFIs and State-Insured Credit
Unions) must submit to the CDFI Fund
financial statements audited in
conformity with generally accepted
auditing standards as promulgated by
the American Institute of Certified
Public Accountants by a time set forth
in the applicable NOFA or Assistance
Agreement.

(iii) Insured CDFIs are not required to
submit financial statements to the CDFI
Fund. The CDFI Fund will obtain the
necessary information from publicly
available sources. State-Insured Credit
Unions must submit to the CDFI Fund
copies of the financial statements that
they submit to the Appropriate State
Agency.

(2) Annual report. (i) The Recipient
shall submit a performance and
financial report that shall be specified in
the Assistance Agreement (annual
report). The annual report consists of
several components which may include,
but are not limited to, a report on
performance goals and measures,
explanation of any Recipient
noncompliance, and such other
information as may be required by the
CDFI Fund. The annual report
components shall be specified and
described in the Assistance Agreement.

(ii) The CDFI Fund will use the
annual report to collect data to assess
the Recipient’s compliance with its
performance goals and the impact of the
CMF and the CDFI industry.

(iii) The Recipient is responsible for
the timely and complete submission of
the annual report, even if all or a
portion of the documents actually are
completed by another entity. If such
other entities are required to provide
information for the annual report, or
such other documentation that the CDFI
Fund might require, the Recipient is
responsible for ensuring that the
information is submitted timely and
complete. The CDFI Fund reserves the
right to contact such other entities and
require that additional information and
documentation be provided.

(iv) The CDFI Fund’s review of the
compliance of an Insured CDFI, a
Depository Institution Holding
Company or a State-Insured Credit
Union with the terms and conditions of
its Assistance Agreement may also
include information from the
Appropriate Federal Banking Agency or
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Appropriate State Agency, as the case
may be.

(f) Public access. The CDFI Fund shall
make reports described in this section
available for public inspection after
deleting or redacting any materials
necessary to protect privacy or
proprietary interests.

§1807.903 Compliance with government
requirements.

In carrying out its responsibilities
pursuant to an Assistance Agreement,
the Recipient shall comply with all
applicable Federal, State, and local
laws, regulations, and ordinances,
Uniform Administrative Requirements,
and Executive Orders. Furthermore,
Recipients must comply with the CDFI
Fund’s environmental quality
regulations (12 CFR part 1815) as well
as all other Federal environmental
requirements applicable to Federal
awards.

§1807.904 Lobbying restrictions.

No CMF Award may be expended by
a Recipient to pay any person to
influence or attempt to influence any
agency, elected official, officer or
employee of a State or local government
in connection with the making, award,
extension, continuation, renewal,
amendment, or modification of any
State or local government contract,
grant, loan or cooperative agreement as
such terms are defined in 31 U.S.C.
1352.

§1807.905 Criminal provisions.

The criminal provisions of 18 U.S.C.
657 regarding embezzlement or
misappropriation of funds are
applicable to all Recipients and
insiders.

§1807.906 CDFI Fund deemed not to
control.

The CDFI Fund shall not be deemed
to control a Recipient by reason of any
CMF Award provided under the Act for
the purpose of any applicable law.

§1807.907 Limitation on liability.

The liability of the CDFI Fund and the
United States Government arising out of
any CMF Award shall be limited to the
amount of the CMF Award. The CDFI
Fund shall be exempt from any
assessments and other liabilities that
may be imposed on controlling or
principal shareholders by any Federal
law or the law of any State. Nothing in
this section shall affect the application
of any Federal tax law.

§1807.908 Fraud, waste and abuse.
Any person who becomes aware of

the existence or apparent existence of

fraud, waste or abuse of a CMF Award

should report such incidences to the
Office of Inspector General of the U.S.
Department of the Treasury.

Mary Ann Donovan,

Director, Community Development Financial
Institutions Fund.

[FR Doc. 2016—02132 Filed 2—3-16; 4:15 pm]
BILLING CODE 4810-70-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2015-7483; Airspace
Docket No. 15-AGL-23]

Amendment of Class E Airspace for
the Following Michigan Towns:
Alpena, Ml; and Muskegon, MI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the legal
description of the Class E surface area
airspace and Class E airspace designated
as an extension at Alpena County
Regional Airport, Alpena, MI, and
Muskegon County Airport, Muskegon,
M1, eliminating the Notice to Airmen
(NOTAM) part-time status, and updates
the geographic coordinates of Muskegon
County Airport, to coincide with the
FAA’s aeronautical database.

DATES: Effective 0901 UTC, March 31,
2016. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 29591;
telephone: 202-267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.9Z at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal-
regulations/ibr locations.html.

FAA Order 7400.9, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Alpena County
Regional Airport, Alpena, MI, and
Muskegon County Airport, Muskegon,
ML

History

In a review of the airspace, the FAA
found the airspace for Alpena County
Regional Airport, Alpena, MI, and
Muskegon County Airport, Muskegon,
MI, as published in FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, does not require part time status.
This is an administrative change
removing the part time NOTAM
information from the legal descriptions
for the above airports.

Class E airspace designations are
published in paragraph 6002 and 6004,
respectively, of FAA Order 7400.9Z
dated August 6, 2015, and effective
September 15, 2015, which is
incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.9Z, Airspace Designations and
Reporting Points, dated August 6, 2015,
and effective September 15, 2015. FAA
Order 7400.9Z is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.9Z lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.


http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
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The Rule

This action amends Title 14, Code of
Federal Regulations (14 CFR) part 71 by
eliminating the NOTAM information
that reads, “This Class E airspace is
effective during the specific dates and
times established in advance by a Notice
to Airmen. The effective date and time
will thereafter be continuously
published in the Airport/Facility
Directory.” from the regulatory text of
the Class E surface area airspace and
Class E airspace designated as an
extension to Class D, at Alpena County
Regional Airport, Alpena, MI, and
Muskegon County Airport, Muskegon,
MI. Additionally, the geographic
coordinates of the Muskegon County
Airport are being updated to coincide
with the FAA’s aeronautical database.

This is an administrative change
amending the description for the above
Michigan airports to be in concert with
the FAA’s aeronautical database, and
does not affect the boundaries, or
operating requirements of the airspace;
therefore, notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, dated August 6, 2015, effective
September 15, 2015, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

AGLMIE2 Alpena, MI (Amended)

Alpena County Regional Airport

(Lat. 45°04’41” N., long. 83°33'37” W.)
Alpena VORTAC

(Lat. 45°04’58” N., long. 83°33'25” W.)

Within a 4.4-mile radius of the Alpena
County Regional Airport, and within 2.5
miles each side of the Alpena VORTAC 350°
radial, extending from the 4.4-mile radius of
the airport to 7 miles north of the VORTAC,
and within 2.5 miles each side of the Alpena
VORTAC 187° radial, extending from the 4.4-
mile radius of the airport to 7 miles south of
the VORTAC.

AGL MIE2 Muskegon, MI (Amended)

Muskegon County Airport, MI
(Lat. 43°10°04” N., long. 086°14°08” W.)
Within a 4.2-mile radius of the Muskegon
County Airport and within 1.3 miles each
side of the Muskegon VORTAC 271° radial
extending from the VORTAC to the 4.2-mile
radius of Muskegon County Airport.

* * * * *

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

AGL MIE4 Alpena, MI (Amended)

Alpena County Regional Airport, MI

(Lat. 45°04’41” N., long. 83°33'37” W.)
Alpena VORTAC

(Lat. 45°04’58” N., long. 83°33'25” W.)

That airspace extending upward from the
surface within 2.5 miles each side of the
Alpena VORTAC 350° radial, extending from
the 4.4-mile radius of Alpena County
Regional Airport to 7 miles north of the
VORTAC, and within 2.5 miles each side of

the Alpena VORTAC 187° radial, extending
from the 4.4-mile radius of the airport to 7
miles south of the VORTAC.

AGLMI E4 Muskegon, MI (Amended)
Muskegon County Airport, MI

(Lat. 43°10°04” N., long. 086°14'08” W.)
Muskegon VORTAC

(Lat. 43°10°09” N., long. 086°0222” W.)

That airspace extending upward from the
surface within 1.3 miles each side of the
Muskegon VORTAC 271° radial extending
from the VORTAC to the 4.2-mile radius of
the Muskegon County Airport.

Issued in Fort Worth, Texas, on January 27,
2016.
Robert W. Beck,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2016—02285 Filed 2-5-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2015-7484; Airspace
Docket No. 15-AGL-24]

Amendment of Class E Airspace for
the Following Minnesota Towns:
Rochester, MN; and St. Cloud, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the legal
description of the Class E surface area
airspace and Class E airspace designated
as an extension, at Rochester
International Airport, Rochester, MN,
and St. Cloud Regional Airport, St.
Cloud, MN, eliminating the Notice to
Airmen (NOTAM) part-time status. This
action also updates the geographic
coordinates of Rochester International
Airport to coincide with the FAA’s
aeronautical database.

DATES: Effective 0901 UTC, March 31,
2016. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC, 29591;
telephone: 202-267-8783. The Order is


http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
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also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.9Z at NARA, call 202—-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal-
regulations/ibr locations.html.

FAA Order 7400.9, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Rochester
International Airport, Rochester, MN
and St. Cloud Regional Airport, St.
Cloud, MN.

History

In a review of the airspace, the FAA
found the Class E surface airspace and
Class E airspace designated as an
extension, for Rochester International
Airport, Rochester, MN, and St. Cloud
Regional Airport, St. Cloud, MN, as
published in FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, does not require part time status.
This is an administrative change
removing the part time NOTAM
information from the legal descriptions
for the above airports.

Class E airspace designations are
published in paragraph 6002 and 6004
of FAA Order 7400.9Z dated August 6,
2015, and effective September 15, 2015,
which is incorporated by reference in 14
CFR part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.9Z, Airspace Designations and
Reporting Points, dated August 6, 2015,
and effective September 15, 2015. FAA
Order 7400.9Z is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.9Z lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This action amends Title 14, Code of
Federal Regulations (14 CFR) part 71 by
eliminating the NOTAM information
that reads, “This Class E airspace is
effective during the specific dates and
times established in advance by a Notice
to Airmen. The effective date and time
will thereafter be continuously
published in the Airport/Facility
Directory.” from the regulatory text of
Class E surface area airspace and Class
E airspace designated as an extension to
Class D, at Rochester International
Airport, Rochester, MN, and St. Cloud
Regional Airport, St. Cloud, MN.
Additionally, the geographic
coordinates of the Rochester
International Airport are being updated
to coincide with the FAA’s aeronautical
database.

This is an administrative change
amending the description for the above
Minnesota airports to be in concert with
the FAA’s aeronautical database, and
does not affect the boundaries, or
operating requirements of the airspace;
therefore, notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, dated August 6, 2015, effective
September 15, 2015, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

AGL MN E2 Rochester, MN (Amended)

Rochester International Airport, MN

(Lat. 43°5430” N., long. 92°30°00” W.)
Rochester VOR/DME

(Lat. 43°46’58” N., long. 92°35°49” W.)

Within a 4.3-mile radius of Rochester
International Airport, and within 3.1 miles
each side of the Rochester VOR/DME 028°
radial, extending from the 4.3-mile radius to
7 miles southwest of the airport.

AGL MN E2 St. Cloud, MN (Amended)

St. Cloud Regional Airport, MN
(Lat. 45°32748” N., long. 94°03’36” W.)
St. Cloud VOR/DME
(Lat. 45°32’58” N., long. 94°03"31” W.)
Within a 4.1-mile radius of St. Cloud
Regional Airport and within 2.4 miles each
side of the St. Cloud VOR/DME 143° radial,
extending from the 4.1-mile radius to 7.2
miles southeast of the airport.
* * * * *


http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
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Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

AGL MN E4 Rochester, MN (Amended)

Rochester International Airport, MN

(Lat. 43°54’30” N., long. 92°30°00” W.)
Rochester VOR/DME

(Lat. 43°46'58” N., long. 92°3549” W.)

That airspace extending upward from the
surface within 3.1 miles each side of
Rochester VOR/DME 028° radial, extending
from the 4.3-mile radius to 7 miles southwest
of the airport.

AGL MN E4 St. Cloud, MN (Amended)

St. Cloud Regional Airport, MN

(Lat. 45°32748” N., long. 94°03'36” W.)
St. Cloud VOR/DME

(Lat. 45°32’58” N., long. 94°03’31” W.)

That airspace extending upward from the
surface within 2.4 miles each side of St.
Cloud VOR/DME 143° radial extending from
the 4.1-mile radius of St. Cloud Regional
Airport to 7.2 miles southeast of the airport.

Issued in Fort Worth, Texas, on January 27,
2016.
Robert W. Beck,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2016—02283 Filed 2-5—16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2015-7486; Airspace
Docket No. 15-AGL—-26]

Amendment of Class E Airspace;
Wilmington, OH

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the legal
description of Class E surface area
airspace and Class E airspace designated
as an extension at Wilmington Air Park,
Wilmington, OH, eliminating the Notice
to Airmen (NOTAM) part-time status.
This action also updates the airport
name of Wilmington Air Park,
Wilmington, OH, to coincide with the
FAA’s aeronautical database.

DATES: Effective 0901 UTC, March 31,
2016. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.9Z,
Airspace Designations and Reporting

Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 29591;
telephone: 202—-267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.9Z at NARA, call 202-741—-
6030, or go to http://www.archives.gov/
federal register/code of federal-
regulations/ibr locations.html.

FAA Order 7400.9, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Wilmington Air
Park, Wilmington, OH.

History

In a review of the airspace, the FAA
found the airspace for Wilmington Air
Park, Wilmington, OH, as published in
FAA Order 7400.9Z, Airspace
Designations and Reporting Points, does
not require part time status. This is an
administrative change removing the part
time NOTAM information from the legal
description for the airport.

Class E airspace designations are
published in paragraph 6002 and 6004,
respectively, of FAA Order 7400.9Z
dated August 6, 2015, and effective
September 15, 2015, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.9Z, Airspace Designations and
Reporting Points, dated August 6, 2015,
and effective September 15, 2015. FAA
Order 7400.9Z is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.9Z lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This action amends Title 14, Code of
Federal Regulations (14 CFR) part 71 by
eliminating the NOTAM information
that reads, “This Class E airspace is
effective during the specific dates and
times established in advance by a Notice
to Airmen. The effective date and time
will thereafter be continuously
published in the Airport/Facility
Directory.” from the regulatory text of
the Class E surface area airspace, and
Class E airspace designated as an
extension to Class D, at Wilmington Air
Park, Wilmington, OH, formerly
Airborne Airpark.

This is an administrative change
amending the description for
Wilmington Air Park to be in concert
with the FAA’s aeronautical database,
and does not affect the boundaries, or
operating requirements of the airspace;
therefore, notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
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Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9Z,
Airspace Designations and Reporting
Points, dated August 6, 2015, effective
September 15, 2015, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

AGL OHE2 Wilmington, OH (Amended)

Wilmington, Wilmington Air Park, OH

(Lat. 39°25’41” N., long. 083°47"32” W.)
Wilmington, Hollister Field Airport, OH

(Lat. 39°26’15” N., long. 083°42’30” W.)

Within a 4.2-mile radius of Wilmington Air
Park, and within 3.7 miles each side of the
Midwest VOR/DME 215° radial extending
from the 4.2-mile radius of Wilmington Air
Park to 7 miles southwest of the airport, and
within 3.7 miles each side of the Midwest
VOR/DME 041° radial extending from the
4.2-mile radius of the airport to 7 miles
northeast of the airport, excluding that
portion of airspace within a 1-mile radius of
Hollister Field Airport.

* * * * *

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

AGL OH E4 Wilmington, OH (Amended)

Wilmington, Wilmington Air Park, OH
(Lat. 39°25’41” N.,, long. 083°47’32” W.)
Wilmington, Hollister Field Airport, OH
(Lat. 39°26’15” N., long. 083°42’30” W.)
Midwest VOR/DME
(Lat. 39°25’47” N.,, long. 083°48’04” W.)

That airspace extending upward from the
surface within 3.7 miles each side of the
Midwest VOR/DME 215° radial, extending
from the 4.2-mile radius of Wilmington Air
Park to 7 miles southwest of the airport, and
within 3.7 miles each side of the Midwest
VOR/DME 041° radial extending from the
4.2-mile radius of the airport to 7 miles
northeast of the airport, excluding that
portion of airspace within a 1-mile radius of
Hollister Field Airport.

Issued in Fort Worth, Texas, on January 29,
2016.
Robert W. Beck,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2016—02284 Filed 2-5-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-367]
RIN 1117-AB39

Schedules of Controlled Substances:
Table of Excluded Nonnarcotic
Products: Vicks® Vapolnhaler®

AGENCY: Drug Enforcement
Administration, Department of Justice.

ACTION: Final rule.

SUMMARY: This final rule adopts the
interim final rule, with a correction to
spelling of the manufacturer’s name that
was published in the Federal Register
on October 27, 2015. The Drug
Enforcement Administration is
amending the table of Excluded
Nonnarcotic Products to update the
listing for Vicks® Vapolnhaler®,
containing 50 mg levmetamfetamine in
a nasal decongestant inhaler, marketed
by The Procter & Gamble Company.
This over-the-counter, non-narcotic
drug product is excluded from
provisions of the Controlled Substances
Act.

DATES: This final rule is effective on
February 8, 2016.

FOR FURTHER INFORMATION CONTACT:
Barbara J. Boockholdt, Office of
Diversion Control, Drug Enforcement
Administration; Mailing Address: 8701
Morrissette Drive, Springfield, Virginia
22152; Telephone: (202) 598-6812.
SUPPLEMENTARY INFORMATION:

Legal Authority

The Drug Enforcement
Administration (DEA) implements and
enforces titles II and III of the
Comprehensive Drug Abuse Prevention
and Control Act of 1970, as amended. 21

U.S.C. 801-971. Titles Il and III are
referred to as the “Controlled
Substances Act” and the “Controlled
Substances Import and Export Act,”
respectively, and they are collectively
referred to as the “Controlled
Substances Act” or the “CSA” for the
purpose of this action. The DEA
publishes the implementing regulations
for these statutes in title 21 of the Code
of Federal Regulations (CFR), chapter II.

The CSA and its implementing
regulations are designed to prevent,
detect, and eliminate the diversion of
controlled substances and listed
chemicals into the illicit market while
ensuring an adequate supply is available
for the legitimate medical, scientific,
research, and industrial needs of the
United States. Controlled substances
have the potential for abuse and
dependence and are controlled to
protect the public health and safety.

Under the CSA, each controlled
substance is classified into one of five
schedules based upon its potential for
abuse, its currently accepted medical
use in treatment in the United States,
and the degree of dependence the drug
or other substance may cause. 21 U.S.C.
812. The initial schedules of controlled
substances established by Congress are
found at 21 U.S.C. 812(c) and the
current list of all scheduled substances
is published at 21 CFR part 1308.

The CSA states that the Attorney
General shall by regulation exclude any
nonnarcotic drug which contains a
controlled substance from the
application of the CSA, if such drug
may, under the Federal Food, Drug, and
Cosmetic Act (FD&C Act), 21 U.S.C. 301
et seq., be lawfully sold over-the-
counter without a prescription. 21
U.S.C. 811(g)(1). Such exclusions apply
only to specific nonnarcotic drugs
following suitable application to the
DEA in accordance with 21 CFR
1308.21. The current table of Excluded
Nonnarcotic Products is found in 21
CFR 1308.22. The authority to exclude
such substances has been delegated to
the Administrator of the DEA, 28 CFR
0.100, and redelegated to the Deputy
Assistant Administrator of the Office of
Diversion Control, section 7 of 28 CFR
part 0, appendix to subpart R.

Background

This final rule adopts, with a change
to the spelling of the manufacturer’s
name, the interim final rule, “Schedules
of Controlled Substances: Table of
Excluded Nonnarcotic Products: Vicks®
Vapolnhaler®” that was published in
the Federal Register on October 27,
2015. 80 FR 65635. The correct spelling
of the manufacturer’s name is “The
Procter & Gamble Company.” The
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interim final rule contained a
typographical error in which “Procter”
was inadvertently spelled as ‘“Proctor.”

On February 9, 2012, pursuant to the
application process of § 1308.21, the
DEA received correspondence from The
Procter & Gamble Company (“P&G”)
notifying the DEA that it had reduced
the quantity of I-desoxyephedrine
(levmetamfetamine) from 113 mg to 50
mg in their Vicks® Inhaler™ product
which is currently excluded under
§ 1308.22. Levmetamfetamine is
controlled in schedule II as an isomer of
methamphetamine. 21 CFR
1308.12(d)(2). P&G requested that the
DEA update the current exclusion for its
Vicks® Inhaler™ and indicated it had
acquired Richardson-Vicks, Inc.
(including its subsidiary, the Vick
Chemical Company). The company
stated that the product name has been
modified from Vicks® Inhaler™ to
Vicks® Vapolnhaler® and that the
change included a corresponding
National Drug Code (NDC) number
reassignment by the U.S. Food and Drug
Administration. Furthermore, P&G
stated that the nomenclature for the
active ingredient/controlled substance
had been changed from I-
desoxyephedrine to levmetamfetamine.
P&G indicated that nothing in the
formulation change affects other aspects
of the drug delivery system.

Based on the application and other
information received, including the
quantitative composition of the
substance and labeling and packaging
information, the DEA determined that
this product may, under the FD&C Act,
be lawfully sold over-the-counter
without a prescription. 21 U.S.C.
811(g)(1). In addition, the Deputy
Assistant Administrator of the Office of
Diversion Control found that the active
ingredient in this drug product
(levmetamfetamine) is a schedule II
controlled substance and is not a
narcotic drug as defined by 21 U.S.C.
802(17). The Deputy Assistant
Administrator of the Office of Diversion
Control therefore found and concluded
that this product continues to meet the
criteria for exclusion from the CSA
pursuant to 21 U.S.C. 811(g)(1).

The interim final rule provided an
opportunity for interested persons to
submit written comments on the rule on
or before December 28, 2015. The DEA
received one comment in response to
the publication of the interim final rule
which was a request from P&G for a
correction to the spelling of their name.
As noted above, the spelling has been
corrected in this final rule.

This exclusion only applies to the
finished drug product in the form of an
inhaler (in the exact formulation

detailed in the application for
exclusion), which is lawfully sold over-
the-counter without a prescription
under the FD&C Act. The extraction or
removal of the active ingredient
(levmetamfetamine) from the inhaler
shall negate this exclusion and result in
the possession of a schedule II
controlled substance.

Regulatory Analyses
Executive Orders 12866 and 13563

This regulation has been developed in
accordance with the Executive Orders
12866, “Regulatory Planning and
Review,” section 1(b) and Executive
Order 13563, “Improving Regulation
and Regulatory Review.” The DEA has
determined that this rule is not “‘a
significant regulatory action,” and
accordingly this rule has not been
reviewed by the Office of Management
and Budget. As discussed above, this
product was previously exempted under
a different company name. As discussed
in the interim final rule, this action will
not have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612) applies to rules that
are subject to notice and comment. The
DEA determined, as explained in the
interim final rule, that public notice and
comment were impracticable and
contrary to the public interest.
Consequently, the RFA does not apply.
Although the RFA does not apply to this
rulemaking, the DEA has reviewed the
potential impacts of this final rule and
determined that it will not have a
significant economic impact on a
substantial number of small entities. As
discussed above and in the interim final
rule, this product was previously
exempted under a different company
name. The Deputy Assistant
Administrator, in accordance with the
Regulatory Flexibility Act, has reviewed
this regulation and by approving it
certifies that this regulation will not

have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, “Civil
Justice Reform,” to eliminate drafting
errors and ambiguity, minimize
litigation, provide a clear legal standard
for affected conduct, and promote
simplification and burden reduction.

Executive Order 13132

This rulemaking does not have
federalism implications warranting the
application of Executive Order 13132.
The rule does not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or the
distribution of power and
responsibilities among the various
levels of government.

Executive Order 13175

This rule does not have tribal
implications warranting the application
of Executive Order 13175. This rule
does not have substantial direct effects
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Unfunded Mandates Reform Act of 1995

As stated in the interim final rule, the
DEA has determined and certifies
pursuant to the Unfunded Mandates
Reform Act of 1995 (UMRA), 2 U.S.C.
1501 et seq., that this action would not
result in any Federal mandate that may
result “in the expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted for
inflation) in any one year * * *.”
Therefore, neither a Small Government
Agency Plan nor any other action is
required under provisions of the UMRA.

Paperwork Reduction Act

As stated in the interim final rule, this
rule does not impose a new collection
of information requirement under the
Paperwork Reduction Act, 44 U.S.C.
3501-3521. This action would not
impose recordkeeping or reporting
requirements on State or local
governments, individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
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Congressional Review Act

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act (CRA)). This rule will not
result in: An annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

Accordingly, for the reasons stated
above, the interim final rule that was
published in the Federal Register on
October 27, 2015 (80 FR 65635), is
adopted as final with the following
change:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for 21 CFR

part 1308 continues to read as follows:
Authority: 21 U.S.C. 811, 812, 871(b),

unless otherwise noted.

m 2. Amend § 1308.22, in the table, by

removing the company name, ‘“Proctor

& Gamble Co., The” and adding in its

place “Procter & Gamble Co., The”.
Dated: February 2, 2016.

Louis J. Milione,

Deputy Assistant Administrator, Office of

Diversion Control.

[FR Doc. 2016—02403 Filed 2-5-16; 8:45 am]

BILLING CODE 4410-09-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-409]
RIN 1117-ZA30

Schedules of Controlled Substances:
Table of Excluded Nonnarcotic
Products: Nasal Decongestant Inhaler/
Vapor Inhaler

AGENCY: Drug Enforcement
Administration, Department of Justice.
ACTION: Final rule.

SUMMARY: This final rule adopts,
without change, the interim final rule
that was published in the Federal
Register on October 27, 2015. The Drug
Enforcement Administration is
amending the table of Excluded
Nonnarcotic Products to update the
company name for the drug product
Nasal Decongestant Inhaler/Vapor
Inhaler (containing 50 milligrams
levmetamfetamine) to Aphena Pharma
Solutions—New York, LLC. This over-
the-counter, nonnarcotic drug product is
excluded from the provisions of the
Controlled Substances Act.

DATES: This final rule is effective on
February 8, 2016.

FOR FURTHER INFORMATION CONTACT:
Barbara J. Boockholdt, Office of
Diversion Control, Drug Enforcement
Administration; Mailing Address: 8701
Morrissette Drive, Springfield, Virginia
22152; Telephone: (202) 598-6812.
SUPPLEMENTARY INFORMATION:

Legal Authority

The Drug Enforcement
Administration (DEA) implements and
enforces titles II and III of the
Comprehensive Drug Abuse Prevention
and Control Act of 1970, as amended. 21
U.S.C. 801—-971. Titles II and III are
referred to as the “Controlled
Substances Act” and the “Controlled
Substances Import and Export Act,”
respectively, and they are collectively
referred to as the “Controlled
Substances Act” or the “CSA” for the
purpose of this action. The DEA
publishes the implementing regulations
for these statutes in title 21 of the Code
of Federal Regulations (CFR), chapter II.

The CSA and its implementing
regulations are designed to prevent,
detect, and eliminate the diversion of
controlled substances and listed
chemicals into the illicit market while
ensuring an adequate supply is available
for the legitimate medical, scientific,
research, and industrial needs of the
United States. Controlled substances
have the potential for abuse and
dependence and are controlled to
protect the public health and safety.

Under the CSA, each controlled
substance is classified into one of five
schedules based upon its potential for
abuse, its currently accepted medical
use in treatment in the United States,
and the degree of dependence the drug
or other substance may cause. 21 U.S.C.
812. The initial schedules of controlled
substances established by Congress are
found at 21 U.S.C. 812(c) and the
current list of all scheduled substances
is published at 21 CFR part 1308.

The CSA states that the Attorney
General shall by regulation exclude any

nonnarcotic drug which contains a
controlled substance from the
application of the CSA, if such drug
may, under the Federal Food, Drug, and
Cosmetic Act (FD&C Act), 21 U.S.C. 301
et seq., be lawfully sold over-the-
counter without a prescription. 21
U.S.C. 811(g)(1). Such exclusions apply
only to specific nonnarcotic drugs
following suitable application to the
DEA in accordance with 21 CFR
1308.21. The current table of Excluded
Nonnarcotic Products is found in 21
CFR 1308.22. The authority to exclude
such substances has been delegated to
the Administrator of the DEA, 28 CFR
0.100, and redelegated to the Deputy
Assistant Administrator of the Office of
Diversion Control, section 7 of 28 CFR
part 0, appendix to subpart R.

Background

This final rule adopts, without
change, the interim final rule,
“Schedules of Controlled Substances:
Table of Excluded Nonnarcotic
Products: Nasal Decongestant Inhaler/
Vapor Inhaler” that was published in
the Federal Register on October 27,
2015. 80 FR 65632.

On December 10, 2013, pursuant to
the application process of § 1308.21, the
DEA received correspondence from
Aphena Pharma Solutions—New York,
LLC (Aphena Pharma) stating that it had
acquired Classic Pharmaceuticals LLC
and requesting that the current
exclusion for the drug product Nasal
Decongestant Inhaler/Vapor Inhaler be
transferred to Aphena Pharma. Aphena
Pharma also stated that the
manufacturing process (i.e., facility) and
the formulation for the drug product
Nasal Decongestant Inhaler/Vapor
Inhaler had not changed.

Based on the application and other
information received, the DEA
determined that this product may,
under the FD&C Act, be lawfully sold
over-the-counter without a prescription.
21 U.S.C. 811(g)(1). In addition, the
Deputy Assistant Administrator of the
Office of Diversion Control found that
the active ingredient in this drug
product (levmetamfetamine) is a
schedule II controlled substance * and is
not a narcotic drug as defined by 21
U.S.C. 802(17). The Deputy Assistant
Administrator of the Office of Diversion
Control therefore found and concluded
that this drug product continues to meet
the criteria for exclusion from the CSA
pursuant to 21 U.S.C. 811(g)(1).

The interim final rule provided an
opportunity for interested persons to

1Levmetamfetamine is controlled in schedule IT
of the CSA because it is an isomer of
methamphetamine.
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submit written comments on the rule on
or before December 28, 2015. The DEA
received one comment in response to
the publication of the interim final rule
voicing support for the action. The DEA
appreciates the support for the rule.

This exclusion only applies to the
finished drug product in the form of an
inhaler (in the exact formulation
detailed in the application for
exclusion), which is lawfully sold under
the FD&C Act over-the-counter without
a prescription. The extraction or
removal of the active ingredient
(levmetamfetamine) from the inhaler
shall negate this exclusion and result in
the possession of a schedule II
controlled substance.

Regulatory Analyses
Executive Orders 12866 and 13563

This regulation has been developed in
accordance with the Executive Orders
12866, ‘‘Regulatory Planning and
Review,” section 1(b) and Executive
Order 13563, “Improving Regulation
and Regulatory Review.”” The DEA has
determined that this rule is not a
significant regulatory action, and
accordingly this rule has not been
reviewed by the Office of Management
and Budget. As discussed above, this
product was previously exempted under
a different company name. As discussed
in the interim final rule, this action will
not have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities; create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

Regulatory Flexibility Analysis

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612) applies to rules that
are subject to notice and comment. The
DEA determined, as explained in the
interim final rule, that public notice and
comment were impracticable and
contrary to the public interest.
Consequently, the RFA does not apply.
Although the RFA does not apply to this
rulemaking, the DEA has reviewed the
potential impacts of this final rule and
determined that it will not have a
significant economic impact on a

substantial number of small entities. As
discussed above and in the interim final
rule, this product was previously
exempted under a different company
name. The Deputy Assistant
Administrator, in accordance with the
RFA, has reviewed this regulation and
by approving it certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, “Civil
Justice Reform,” to eliminate drafting
errors and ambiguity, minimize
litigation, provide a clear legal standard
for affected conduct, and promote
simplification and burden reduction.

Executive Order 13132

This rulemaking does not have
federalism implications warranting the
application of Executive Order 13132.
The rule does not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or the
distribution of power and
responsibilities among the various
levels of government.

Executive Order 13175

This rule does not have tribal
implications warranting the application
of Executive Order 13175. This rule
does not have substantial direct effects
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Unfunded Mandates Reform Act of 1995

The DEA has determined and certifies
pursuant to the Unfunded Mandates
Reform Act of 1995 (UMRA), 2 U.S.C.
1501 et seq., that this action would not
result in any Federal mandate that may
result “in the expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100,000,000 or more (adjusted for
inflation) in any one year * * *.”
Therefore, neither a Small Government
Agency Plan nor any other action is
required under provisions of the UMRA.

Paperwork Reduction Act

This rule does not impose a new
collection of information requirement
under the Paperwork Reduction Act, 44
U.S.C. 3501-3521. This action would
not impose recordkeeping or reporting
requirements on State or local
governments, individuals, businesses, or

organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

Congressional Review Act

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act (CRA)). This rule will not
result in: An annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

Accordingly, for the reasons stated
above, the interim final rule that was
published in the Federal Register on
October 27, 2015 (80 FR 65632), is
adopted as a final rule without change.

Dated: February 2, 2016.

Louis J. Milione,

Deputy Assistant Administrator, Office of
Diversion Control.

[FR Doc. 2016—02404 Filed 2-5—16; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. NHTSA-2014-0073]
RIN 2127-AL27

Federal Motor Vehicle Safety
Standards; Lamps, Reflective Devices,
and Associated Equipment

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Final rule.

SUMMARY: NHTSA is amending the side
marker requirements contained in the
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Federal Motor Vehicle Safety Standard
(FMVSS) on lamps, reflective devices
and associated equipment for vehicles
80 inches or more in width and less
than 30 feet long. This final rule adopts
the amendments proposed in the Notice
of Proposed Rulemaking (NPRM),
published on December 4, 2012. These
amendments will restore the side
marker photometry requirements for
motor vehicles under thirty feet in
length that were in place prior to the
2007 final rule that reorganized the
standard. Restoration of the side marker
requirements will have no negative
impact on safety or function and will
allow motor vehicle manufacturers to
avoid unnecessary modifications to
their side marker lamps with no added
safety or functional benefit.

DATES: Effective Date: August 8, 2016.
Compliance Date: Optional early
compliance as discussed below.

Petitions for Reconsideration:
Petitions for reconsideration of this final
rule must be received not later than
March 24, 2016.

ADDRESSES: Any petitions for
reconsideration should refer to the
docket number of this document and be
submitted to: Administrator, National
Highway Traffic Safety Administration,
1200 New Jersey Avenue SE., West
Building, Ground Floor, Docket Room
W12-140, Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:

For technical issues: Mr. Wayne
McKenzie, Office of Crash Avoidance
Standards, NHTSA, 1200 New Jersey
Avenue SE., West Building,
Washington, DC 20590 (Telephone:
(202) 366-1729) (Fax: (202) 366—7002).

For legal issues: Mr. John Piazza,
Office of the Chief Counsel, NHTSA,
1200 New Jersey Avenue SE., West
Building, Washington, DC 20590
(Telephone: (202) 366—2992) (Fax: (202)
366-3820).

SUPPLEMENTARY INFORMATION:
I. Background

Side marker lamps have been required
by FMVSS No. 108 since it was
promulgated as one of the initial Federal
Motor Vehicles Safety Standards in
1967.1 The main purpose of side marker
lamps is to indicate the overall length of
the vehicle. The photometric
requirements are meant to ensure that
the side marker lamps are sufficiently
visible from a range of viewing angles.
This final rule addresses an
unintentional change NHTSA made to
the photometric requirements for side
marker lamps when it reorganized

1See 32 FR 2408 (Feb. 3, 1967).

FMVSS No. 108 in 2007.2 Before
considering the changes made by this
final rule, it is useful to briefly examine
the evolution of the side marker
requirements before 2007.

Relevant to the present rulemaking is
a change that was made to the side
marker requirements in 1980 in
response to a petition for rulemaking
from Chrysler Corporation.? At the time
of the Chrysler petition, FMVSS No. 108
required that the photometric
requirements for side marker lamps be
met at test points 45 degrees outboard
and inboard of the lateral center line
passing through the lamps. FMVSS No.
108, however, permitted an additional
compliance option for vehicles less than
80 inches in width. This additional
compliance option had the effect of
relaxing the inboard photometry
requirements for the side marker
lamps.# Chrysler—which wanted to use
a common side marker design for its
single-wheeled (less than 80 inches
wide) and its dual-wheeled (greater than
80 inches wide) pickup trucks—
petitioned to make this compliance
option available to all vehicles
regardless of width. NHTSA agreed with
Chrysler that eligibility for the
additional compliance option should
not depend on a vehicle’s width, but did
not agree that it should be available to
all vehicles. The agency explained that
the additional compliance option would
not be appropriate for vehicles that are
30 feet or longer.5 Accordingly, the 1980
final rule revised FMVSS No. 108 by
deleting the words ““80 inches in overall
width” and substituting ““30 feet in
overall length.”

The next change to the side marker
requirements relevant to this final rule
occurred in 2007, when NHTSA
reorganized FMVSS No. 108. The
reorganization was intended to
streamline the regulatory text and
clarify the standard’s requirements. That
final rule made the standard more user-

272 FR 68234 (Dec. 4, 2007). The reorganized
standard did not take effect until December 1, 2012.
76 FR 48009 (Aug. 8, 2011).

345 FR 45287 (July 3, 1980).

4 Specifically, under this additional compliance
option, the photometric requirements could be met
for all inboard test points at a distance of 15 feet
from the vehicle and on a vertical plane that is
perpendicular to the longitudinal axis of the vehicle
and located midway between the front and rear side
marker lamps. This results in an angle of less than
45 degrees instead of the fixed 45 degrees that was
otherwise required, so that the side marker lamp
was effectively permitted to illuminate a smaller
area than it otherwise would have been required to
illuminate. See 45 FR 45287 (July 3, 1980) (citing
49 CFR 571.108, S4.1.1.8).

5 This is because testing of side marker lamps is
done at a distance of 15 feet perpendicular to the
vehicle and at a 45 degree angle. At such a distance
and angle, only a vehicle 30 feet long or under
would have both of its side marker lamps visible.

friendly by significantly reducing the
number of third-party documents, such
as SAE 6 standards, incorporated by
reference. Prior to the reorganization,
FMVSS No. 108 would, in many
instances, specify requirements by
simply referencing an SAE standard
(which contained the requirements),
instead of explicitly specifying those
requirements in the text of FMVSS No.
108. However, when the standard was
reorganized in 2007, requirements
contained in the referenced third-party
standards were included directly in the
regulatory text, instead of incorporating
the requirements by referencing the
standard that contained those
requirements. The agency explained
that the reorganization was
administrative in nature and that the
FMVSS No. 108 requirements were not
being increased, decreased, or
substantively modified.

However, the newly revised version of
FMVSS No. 108 inadvertently changed
the alternative compliance option for
side marker lamps. Prior to the
reorganization, side marker lamps were
required to conform to SAE Standard
J592e (July 1972) (i.e., the requirements
were specified using incorporation by
reference). In addition, the pre-
reorganization regulatory text also
explicitly specified the alternative
compliance option that was the subject
of the 1980 final rule.” The side marker
lamp requirements specified in SAE
J592e (July 1972) also included (in a
footnote) an alternative compliance
option for vehicles less than 80 inches
wide. This was the same compliance
option for which the agency had deleted
the words ““80 inches in overall width”
and added the words 30 feet in overall
length” in the 1980 final rule. When
NHTSA reorganized FMVSS No. 108 in
2007, the requirements contained in
SAE Standard J592e (July 1972) were
included directly into the regulatory
text of FMVSS No. 108, thus eliminating
the incorporation by reference; 8 this
included the width-based compliance
option that we had deleted from FMVSS
No. 108 in 1980. Accordingly, the 2007
reorganization specified the alternative
compliance option that for each motor
vehicle less than 30 feet in overall
length and less than 2032 mm [80
inches] in overall width, the minimum
photometric intensity requirements for a

6 The Society of Automotive Engineers (now SAE
International). SAE is an organization that develops
technical standards based on best practices.

7 The 1980 final rule placed this requirement in
S4.1.1.8. Due to subsequent amendments, at the
time of the 2007 reorganization, the requirement
was in S5.1.1.8.

8 The requirements were placed in a new table,
Table X.
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side marker lamp may be met for all
inboard test points at a distance of 15
feet from the vehicle and on a vertical
plane that is perpendicular to the
longitudinal axis of the vehicle and
located midway between the front and
rear side marker lamps.?

Therefore, the agency inadvertently
added back into FMVSS No. 108 the
same width-based language it had
deleted in 1980. This had the effect of
substantively changing the side marker
requirements by limiting the vehicles
that were eligible for the additional
compliance option. Before the
reorganization, vehicles less than 30 feet
long were eligible; after the rewrite, a
vehicle had to be both less than 30 feet
long and less than 80 inches wide. The
agency did not cite within its analysis
in the 2007 final rule the 1980
rulemaking that replaced the width
criterion with the length criterion.1°

II. 2012 Side Marker NPRM

To address this change, NHTSA
published a notice of proposed
rulemaking (NPRM) on December 4,
2012.11 As we explained in the NPRM,
based on our communications with
vehicle manufacturers, a petition for
rulemaking from the Alliance for
Automobile Manufacturers, and our
review of the 1980 final rule, NHTSA
recognized that the 2007 rewrite
erroneously added the width
requirement back into the standard.
This inadvertent change might have
required manufacturers to perform
costly redesigns in order to comply with
the 2007 final rule. Accordingly, the
NPRM proposed to restore the pre-
reorganization side marker requirements
for vehicles that are 80 inches or more
in width and less than 30 feet long.
Considering the cost manufacturers
would have to incur as a result of the
modifications in the 2007 final rule,
NHTSA announced in the 2012 NPRM
that it would not pursue compliance
actions against manufacturers that
install side marker lamps on vehicles
that are 80 inches or more in width and
less than 30 feet long that fail to meet
the 45 degree inboard photometric
requirements of the 2007 final rule,
provided that they meet the photometric
requirements at a distance of 15 feet
from the vehicle and on a vertical plane
that is perpendicular to the longitudinal

9See S7.4.13.2.

10 The agency did receive comments to the NPRM
to reorganize FMVSS No. 108 that stated that the
agency'’s proposal to add the width criterion to the
side marker requirements was a substantive change
to the side marker requirements. However, these
comments did not cite the 1980 rulemaking that
had deleted the width criterion.

1177 FR 71752, Dec. 4, 2012.

axis of the vehicle and located midway
between the front and rear side marker
lamps. NHTSA stated that this
enforcement policy would be effective
until the rulemaking was completed.
That enforcement policy will end as of
the effective date of this final rule.

III. Comments on the NPRM

NHTSA received only three
comments in response to the 2012
NPRM. The Alliance of Automobile
Manufacturers (the ‘““Alliance”) stated
that it agrees with NHTSA’s analysis of
the situation surrounding the changes to
FMVSS No. 108 during the
administrative reorganization process as
well as the proposed revisions. The
Alliance stated that the proposed
changes would bring the side marker
photometry requirements back in line
with the original intent of the 1980 final
rule and restore the requirements that
were in force prior to the 2007 final
rule. The Alliance also commented that
the phrase ““. . . and less than 80 inches
(2m) in overall width” should be
deleted from footnote 1 of Table X to
ensure there is no ambiguity concerning
the application of side marker lamp
inboard photometry requirements.

General Motors submitted a comment
in support of the change to the proposal
and stated that the proposed changes
would restore the previous requirements
and would have no overall effect on
safety.

The European Commission submitted
a comment requesting an extension of
the comment period to February 5,
2013.

IV. Agency Comment Analysis and
Agency Decision

NHTSA has carefully considered the
comments submitted in this rulemaking.
We have reviewed the comments
received from GM and the Alliance and
agree with the rationale presented.
Having received no information to the
contrary, we are amending S7.4.13.2 of
FMVSS No. 108 to delete the phrase
“and less than 2032 mm in overall
width,” consistent with the proposal.
This revision will restore the
photometric requirements in FMVSS
No. 108 for side marker lamps on
vehicles less than 30 feet in length so
that the requirements may be met for all
inboard test points at a distance of 15
feet from the vehicle on a vertical plane
that is perpendicular to the longitudinal
axis of the vehicle and located midway
between the front and rear side marker
lamps, regardless of the width of the
vehicle.

We have also decided to adopt the
Alliance’s proposed revision to footnote
1 of Table X. The text in the footnote

that the Alliance proposes to delete—
“and less than 80 inches (2m) in overall
width”’—is essentially the same as the
text we are deleting from S7.4.13.2.
Similarly revising this footnote will
make the requirements stated in the
footnote consistent with the
requirements stated in S7.4.13.2.

With respect to the comment from the
European Commission, NHTSA chose
not to extend the comment period
formally because we stated in the NPRM
that the agency would consider late
comments to the extent practicable.
Given that this final rule is being
published several years after the NPRM
and we did not receive any additional
comments or requests to extend the
comment period, we consider this
comment resolved.

V. Effective Date

In the NPRM we proposed an effective
date of 30 days after publication of the
final rule. Under the Safety Act, a
FMVSS typically is not effective before
the 180th day after the standard is
published. We did not receive any
comments concerning the proposed
effective date. Therefore, in keeping
with typical practice, this final rule will
be effective August 8, 2016, with
optional early compliance. We believe
that specifying a later effective date for
this final rule will not have any adverse
effects or prejudice regulated entities.
Moreover, providing for optional early
compliance will allow manufacturers to
immediately benefit from the flexibility
afforded by the revised side marker
requirements the same as if the effective
date were earlier. NHTSA’s compliance
policy stated in the 2012 NPRM is
terminated as of the effective date of this
final rule.

VI. Regulatory Notices and Analyses

A. Executive Order 12866, Executive
Order 13563, and DOT Regulatory
Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under Executive
Order 12866, Executive Order 13563,
and the DOT’s regulatory policies and
procedures. This final rule was not
reviewed by the Office of Management
and Budget (OMB) under E.O. 12866,
“Regulatory Planning and Review.” It is
not considered to be significant under
E.O. 12866 or the Department’s
regulatory policies and procedures.

This final rule restores requirements
to the standard that were
unintentionally changed during the
administrative revision of the standard.
Because this final rule merely restores
previously existing requirements it is
not expected to have any costs. This
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final rule allows manufacturers to avoid
the cost of redesigning the side marker
lamps for dual-wheeled pickup trucks
because these vehicles can now
continue to meet the side marker
photometry requirements for narrower
vehicles. Because there are not any costs
associated with this rulemaking and
only minor benefits, we have not
prepared a separate economic analysis
for this rulemaking.

B. Executive Order 13609: Promoting
International Regulatory Cooperation

The policy statement in section 1 of
Executive Order 13609 provides, in part:

The regulatory approaches taken by foreign
governments may differ from those taken by
U.S. regulatory agencies to address similar
issues. In some cases, the differences
between the regulatory approaches of U.S.
agencies and those of their foreign
counterparts might not be necessary and
might impair the ability of American
businesses to export and compete
internationally. In meeting shared challenges
involving health, safety, labor, security,
environmental, and other issues,
international regulatory cooperation can
identify approaches that are at least as
protective as those that are or would be
adopted in the absence of such cooperation.
International regulatory cooperation can also
reduce, eliminate, or prevent unnecessary
differences in regulatory requirements.

NHTSA is not aware of any
conflicting regulatory approach taken by
a foreign government concerning the
subject matter of this rulemaking.

C. Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
NHTSA has evaluated the effects of this
action on small entities. I hereby certify
that this rule would not have a
significant impact on a substantial
number of small entities. The final rule
would affect manufacturers of motor
vehicle light equipment, but the entities
that qualify as small businesses would
not be significantly affected by this
rulemaking because the agency is
restoring requirements that previously
existed in an older version of the
regulation. This rulemaking is not
expected to affect the cost of
manufacturing motor vehicle lighting
equipment.

D. Executive Order 13132

NHTSA has examined this rule
pursuant to Executive Order 13132 (64
FR 43255, August 10, 1999) and
concluded that no additional
consultation with States, local
governments or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the rulemaking would not have

sufficient federalism implications to
warrant consultation with State and
local officials or the preparation of a
federalism summary impact statement.
The final rule would not have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

NHTSA rules can preempt in two
ways. First, the National Traffic and
Motor Vehicle Safety Act contains an
express preemption provision: “When a
motor vehicle safety standard is in effect
under this chapter, a State or a political
subdivision of a State may prescribe or
continue in effect a standard applicable
to the same aspect of performance of a
motor vehicle or motor vehicle
equipment only if the standard is
identical to the standard prescribed
under this chapter.”” 49 U.S.C.
30103(b)(1). It is this statutory command
by Congress that preempts any non-
identical State legislative and
administrative law addressing the same
aspect of performance.

The express preemption provision set
forth above is subject to a savings clause
under which “[c]Jompliance with a
motor vehicle safety standard prescribed
under this chapter does not exempt a
person from liability at common law.”
49 U.S.C. 30103(e). Pursuant to this
provision, State common law tort causes
of action against motor vehicle
manufacturers that might otherwise be
preempted by the express preemption
provision are generally preserved.

However, the Supreme Court has
recognized the possibility, in some
instances, of implied preemption of
such State common law tort causes of
action by virtue of NHTSA'’s rules, even
if not expressly preempted. This second
way that NHTSA rules can preempt is
dependent upon there being an actual
conflict between an FMVSS and the
higher standard that would effectively
be imposed on motor vehicle
manufacturers if someone obtained a
State common law tort judgment against
the manufacturer, notwithstanding the
manufacturer’s compliance with the
NHTSA standard. Because most NHTSA
standards established by an FMVSS are
minimum standards, a State common
law tort cause of action that seeks to
impose a higher standard on motor
vehicle manufacturers will generally not
be preempted. However, if and when
such a conflict does exist—for example,
when the standard at issue is both a
minimum and a maximum standard—
the State common law tort cause of
action is impliedly preempted. See

Geier v. American Honda Motor Co.,
529 U.S. 861 (2000).

Pursuant to Executive Order 13132
and 12988, NHTSA has considered
whether this rule could or should
preempt State common law causes of
action. The agency’s ability to announce
its conclusion regarding the preemptive
effect of one of its rules reduces the
likelihood that preemption will be an
issue in any subsequent tort litigation.

To this end, the agency has examined
the nature (e.g., the language and
structure of the regulatory text) and
objectives of this rule and finds that this
rule, like many NHTSA rules, prescribes
only a minimum safety standard. As
such, NHTSA does not intend that this
rule preempt state tort law that would
effectively impose a higher standard on
motor vehicle manufacturers than that
established by this rule. Establishment
of a higher standard by means of State
tort law would not conflict with the
minimum standard announced here.
Without any conflict, there could not be
any implied preemption of a State
common law tort cause of action.

E. National Environmental Policy Act

NHTSA has analyzed this final rule
for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action would not have any
significant impact on the quality of the
human environment.

F. Paperwork Reduction Act

Under the procedures established by
the Paperwork Reduction Act of 1995, a
person is not required to respond to a
collection of information by a Federal
agency unless the collection displays a
valid OMB control number. This final
rule would not establish any new
information collection requirements.

G. National Technology Transfer and
Advancement Act

Under the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (Pub. L. 104-113), ““all Federal
agencies and departments shall use
technical standards that are developed
or adopted by voluntary consensus
standards bodies, using such technical
standards as a means to carry out policy
objectives or activities determined by
the agencies and departments.” This
final rule would not adopt or reference
any new industry or consensus
standards that were not already present
in FMVSS No. 108.

H. Civil Justice Reform

With respect to the review of the
promulgation of a new regulation,
section 3(b) of Executive Order 12988,
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“Civil Justice Reform” (61 FR 4729,
February 7, 1996) requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect; (2) clearly specifies
the effect on existing Federal law or
regulation; (3) provides a clear legal
standard for affected conduct, while
promoting simplification and burden
reduction; (4) clearly specifies the
retroactive effect, if any; (5) specifies
whether administrative proceedings are
to be required before parties file suit in
court; (6) adequately defines key terms;
and (7) addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. This
document is consistent with these
requirements.

Pursuant to this Order, NHTSA notes
as follows. The preemptive effect of this
final rule is discussed above. NHTSA
notes further that there is no
requirement that individuals submit a
petition for reconsideration or pursue
other administrative proceeding before
they may file suit in court.

I. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million annually
(adjusted for inflation with base year of
1995). This final rule would not result
in expenditures by State, local or tribal
governments, in the aggregate, or by the
private sector in excess of $100 million
annually.

J. Executive Order 13211

Executive Order 13211 (66 FR 28355,
May 18, 2001) applies to any
rulemaking that: (1) Is determined to be
economically significant as defined
under E.O. 12866, and is likely to have
a significantly adverse effect on the
supply of, distribution of, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. This
rulemaking is not subject to E.O. 13211.

K. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each

year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

L. Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78).

Regulatory Text

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Tires.

In consideration of the foregoing,
NHTSA is amending 49 CFR part 571 as
set forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, 30166: delegation of authority at 49
CFR 1.95.

m 2. Section 571.108 is amended by
revising paragraph S7.4.13.2 and
footnote 1 of Table X to read as follows:

§571.108 Standard No. 108; Lamps,
reflective devices, and associated
equipment.

* * * * *

S7.4.13.2 Inboard photometry. For
each motor vehicle less than 30 feet in
overall length, the minimum
photometric intensity requirements for a
side marker lamp may be met for all
inboard test points at a distance of 15
feet from the vehicle and on a vertical
plane that is perpendicular to the
longitudinal axis of the vehicle and
located midway between the front and

rear side marker lamps.
* * * * *

Table X—Side Marker Lamp
Photometry Requirements

* * * * *

(1) Where a side marker lamp
installed on a motor vehicle less than 30
feet in overall length has the lateral
angle nearest the other required side
marker lamp on the same side of the
vehicle reduced from 45° by design as
specified by S7.4.13.2, the photometric
intensity measurement may be met at

the lesser angle.
* * * * *

Issued in Washington, DC, on February 1,
2016 under authority delegated in 49 CFR
1.95.

Mark R. Rosekind,

Administrator.

[FR Doc. 2016—02268 Filed 2—-5-16; 8:45 am]
BILLING CODE 4910-59-P

NATIONAL TRANSPORTATION
SAFETY BOARD

49 CFR Part 830

[Docket No. NTSB-AS-2012-0001]

RIN 3147-AA11

Notification and Reporting of Aircraft
Accidents or Incidents and Overdue

Aircraft, and Preservation of Aircraft
Wreckage, Mail, Cargo, and Records

AGENCY: National Transportation Safety
Board (NTSB).

ACTION: Final rule; confirmation of
effective date.

SUMMARY: The NTSB publishes
confirmation of an amendment to its
regulations concerning notification and
reporting requirements with regard to
aircraft accidents or incidents, titled,
“Immediate notification.” The
regulation requires reports of Airborne
Collision and Avoidance System
(ACAS) resolution advisories issued
under certain specific circumstances. In
a Direct Final Rule published December
15, 2015, the NTSB narrowed the ACAS
reporting requirement, consistent with
the agency’s authority to issue non-
controversial amendments to rules. The
NTSB also updated its contact
information for notifications. This
document confirms the changes and the
effective date.

DATES: The final rule published
December 15, 2015 (80 FR 77586)
becomes effective February 16, 2016.
ADDRESSES: A copy of this final rule,
published in the Federal Register, is
available for inspection and copying in
the NTSB’s public reading room, located
at 490 L’Enfant Plaza SW., Washington,
DC 20594-2000. Alternatively, a copy of
the rule is available on the NTSB Web
site, at http://www.ntsb.gov, and at the
government-wide Web site on
regulations, at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Scott Dunham, National Resource
Specialist—ATC, Office of Aviation
Safety, (202) 314-6387.
SUPPLEMENTARY INFORMATION:

As described in the NTSB’s preamble
summarizing the direct final rule, in
2010, the NTSB added a requirement for
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notification of reports of Airborne
Collision Avoidance System (ACAS)
resolution advisories issued either (i)
when an aircraft is being operated on an
instrument flight rules (IFR) flight plan
and compliance with the advisory is
necessary to avert a substantial risk of
collision between two or more aircraft,
or (ii) to an aircraft operating in class A
airspace. 75 FR 922 (Jan. 7, 2010).

In collecting such reports since 2010,
the NTSB has determined it no longer
needs reports of ACAS resolution
advisories issued to an aircraft operating
in class A airspace. This final rule
confirms the NTSB will now only
require reports of such resolution
advisories when an aircraft operating on
an IFR flight plan my comply with the
advisory in order to avert a substantial
risk of collision between two or more
aircraft. As a result, pursuant to its
regulations governing rulemaking, the
NTSB issued a direct final rule to
amend 49 CFR 830.5(a)(10), as described
above. 80 FR 77586 (Dec. 15, 2015).

In addition to the removal of a portion
of section 830.5(a)(10), the NTSB also
amended a footnote that accompanies
the first paragraph of section 830.5. The
footnote previously contained outdated
contact information for NTSB regional
offices. The NTSB has updated this
footnote to refer the public to
www.ntsb.gov or the NTSB Response
Operations Center at 844—-373—9922 or
202-314-6290, should the operators
need to contact the NTSB to inform the
agency of an accident or incident. This
document confirms both the change to
section 830.5(a)(10) and the updated
text of the footnote.

The NTSB’s rule on the direct final
rulemaking procedure, codified at 49
CFR 800.44, states a direct final rule
makes changes to a regulation which
will take effect on a certain date unless
the NTSB receives an adverse comment
or a notice of intent to file an adverse
comment. Id. § 800.44(d). Section
800.44 also defines ‘“‘adverse comment”
for purposes of the direct final
rulemaking procedure. Comments on
the NTSB’s change to section
830.5(a)(10) and the updated footnote
accompanying section 830.5 were due
by January 14, 2016. The NTSB did not
receive any comments. Therefore, as
indicated in the direct final rule, the
changes will become effective on
February 16, 2016.

Legal Analyses and Effective Date

This final rule is not a significant
regulatory action under Executive Order
12866, “Regulatory Planning and
Review.” Therefore, Executive Order
12866 does not require a Regulatory
Assessment, and the Office of

Management and Budget (OMB) has not
reviewed this proposed rule under
Executive Order 12866.

This rule does not require an analysis
under the Unfunded Mandates Reform
Act, 2 United States Code (U.S.C.) 1501—
1571, or the National Environmental
Policy Act, 42 U.S.C. 4321-4347. The
NTSB has also analyzed these
amendments in accordance with the
principles and criteria contained in
Executive Order 13132, “Federalism.”
This final rule does not contain any
regulations that would: (1) Have a
substantial direct effect on the states,
the relationship between the national
government and the states, or the
distribution of power and
responsibilities among the various
levels of government; (2) impose
substantial direct compliance costs on
state and local governments; or (3)
preempt state law. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

The NTSB is also aware that the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) requires each agency to review
its rulemaking to assess the potential
impact on small entities, unless the
agency determines a rule is not expected
to have a significant economic impact
on a substantial number of small
entities. The NTSB certifies this final
rule will not have a significant
economic impact on a substantial
number of small entities.

Regarding other Executive Orders and
statutory provisions, this final rule also
complies with all applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, ““Civil Justice Reform,” to
minimize litigation, eliminate
ambiguity, and reduce burden. In
addition, the NTSB has evaluated this
rule under: Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights”’; Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety
Risks’’; Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments”; Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use”’;
and the National Technology Transfer
and Advancement Act, 15 U.S.C. 272
note. The NTSB has concluded this rule
does not contravene any of the
requirements set forth in these
Executive Orders or statutes, nor does it
prompt further consideration with
regard to such requirements.

List of Subjects in 49 CFR Part 830

Aircraft accidents, Aircraft incidents,
Aviation safety, Overdue aircraft

notification and reporting, Reporting

and recordkeeping requirements.
Dated: February 3, 2016.

Christopher A. Hart,

Chairman.

[FR Doc. 2016-02413 Filed 2—-5-16; 8:45 am]

BILLING CODE 7533-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 141021887-5172-02]
RIN 0648-XE429

Fisheries of the Exclusive Economic
Zone Off Alaska; Directed Fishing With
Trawl Gear by Fisheries Act Catcher
Processors in Bycatch Limitation Zone
1 of the Bering Sea and Aleutian
Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting directed
fishing with trawl gear, other than
pelagic trawl gear for walleye pollock,
by American Fisheries Act (AFA) trawl
catcher processors in Bycatch
Limitation Zone 1 of the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the sideboard limit of
the 2016 bycatch allowance of red king
crab in Zone 1 specified for AFA trawl
catcher processors in the BSAIL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), February 3, 2016, though
2400 hrs, A.l.t., December 31, 2016.
FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The sideboard limit of the 2016
bycatch allowance of red king crab in
Zone 1 specified for the AFA trawl
catcher processors in the BSAI is 606
crab as established by the final 2015 and


http://www.ntsb.gov

6460

Federal Register/Vol. 81, No. 25/Monday, February 8, 2016 /Rules and Regulations

2016 harvest specifications for
groundfish in the BSAI (80 FR 11919,
March 5, 2015).

In accordance with §679.64(a)(2) and
(3), the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the sideboard limit of
red king crab in Zone 1 specified for the
AFA catcher processors in the BSAI will
be caught. Therefore, NMFS is
prohibiting directed fishing with trawl
gear in Zone 1, other than pelagic trawl
gear for walleye pollock, by AFA trawl
catcher processors in the BSAIL

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of directed fishing
with trawl gear, other than pelagic trawl
gear for walleye pollock, by AFA trawl
catcher processors in Zone 1 of the
BSAI. NMFS was unable to publish a
notification providing time for public
comment because the most recent,
relevant data only became available as
of February 1, 2016.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.21
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 3, 2016.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2016-02391 Filed 2—-3—16; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 140918791-4999-02]
RIN 0648—-XE426

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher/Processors Using Trawl Gear
in the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
a closure.

SUMMARY: NMFS is opening directed
fishing for Pacific cod by catcher/
processors using trawl gear in the
Western Regulatory Area of the Gulf of
Alaska (GOA). This action is necessary
to fully use the A season allowance of
the 2016 total allowable catch
apportioned to catcher/processors using
trawl gear in the Western Regulatory
Area of the GOA.

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), February 4, 2016,
through 1200 hours, A.Lt., June 10,
2016. Comments must be received at the
following address no later than 4:30
p-m., A.lLt., February 23, 2016.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2014-0118, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/

#!docketDetai; D=NOAA-NMFS-2014-

0118, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—-1668.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information

submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.
Regulations governing sideboard
protections for GOA groundfish
fisheries appear at subpart B of 50 CFR
part 680.

NMEFS closed directed fishing for
Pacific cod by catcher/processors using
trawl gear in the Western Regulatory
Area of the GOA under
§679.20(d)(1)(iii) on January 1, 2016
pursuant to the final 2015 and 2016
harvest specifications for groundfish of
the Gulf of Alaska (80 FR 10250,
February 25, 2015) and inseason
adjustment (81 FR 188, January 5, 2016).

NMEFS has determined that as of
February 1, 2016, approximately 200
metric tons of Pacific cod remain in the
A season allowance of the 2016 Pacific
cod apportionment for catcher/
processors using trawl gear in the
Western Regulatory Area of the GOA.
Therefore, in accordance with
§679.25(a)(1)@d), (a)(2)(1)(C), and
(a)(2)(iii)(D), and to fully use the 2016
total allowable catch (TAC) of Pacific
cod in the Western Regulatory Area of
the GOA, NMFS is terminating the
previous closure and is opening
directed fishing for Pacific cod by
catcher/processors using trawl gear in
the Western Regulatory Area of the
GOA. The Administrator, Alaska
Region, NMFS, (Regional Administrator)
considered the following factors in
reaching this decision: (1) The current
catch of Pacific cod by catcher/
processors using trawl gear in the
Western Regulatory Area of the GOA
and, (2) the harvest capacity and stated
intent on future harvesting patterns of
vessels in participating in this fishery.

Classification

This action responds to the best
available information recently obtained
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from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening of directed fishing for
Pacific cod by catcher/processors using
trawl gear in the Western Regulatory
Area of the GOA. NMFS was unable to

publish a notification providing time for
public comment because the most
recent, relevant data only became
available as of February 1, 2016.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMFS could not allow the fishery for
Pacific cod by catcher/processors using
trawl gear in the Western Regulatory
Area of the GOA to be harvested in an
expedient manner and in accordance

with the regulatory schedule. Under
§679.25(c)(2), interested persons are
invited to submit written comments on
this action to the above address until
February 23, 2016.

This action is required by §679.25
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 3, 2016.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2016-02394 Filed 2—3-16; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF THE INTERIOR

Office of the Secretary

2 CFR Part 1403

[4334-63 167D0OI02DM DS62400000
DLSN00000.000000 DX62401]

RIN 1090-AB11

Financial Assistance Interior
Regulation

AGENCY: Office of the Secretary, Interior.
ACTION: Proposed rule.

SUMMARY: This proposed rule
establishes the Financial Assistance
Interior Regulation (FAIR). The FAIR
supplements the OMB Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards (Omni-Circular), which
was adopted The Department of the
Interior (Department) on December 19,
2014. This proposed rule would
consolidate the Department’s financial
assistance regulations and policies
derived from the OMB Omni-Circular.
DATES: Submit comments on or before
April 8, 2016.

ADDRESSES: You may submit comments
on the rulemaking through the Federal
eRulemaking Portal at http://
www.regulations.gov. Please use
Regulation Identifier Number (RIN)
1090-AB08 in your message. Follow the
instructions on the Web site for
submitting comments.

FOR FURTHER INFORMATION CONTACT: Mr.
James McCaffery, Deputy Director,
Office of Acquisition and Property
Management, Department of the
Interior, 1849 C Street NW., Mail Stop
4262 MIB, Washington, DC 20240;
telephone (202) 513-0695; or email
James_McCaffery@ios.doi.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On December 26, 2013, the Office of
Management and Budget (OMB)
published its Uniform Administrative
Requirements, Cost Principles, and

Audit Requirements for Federal Awards
(referred to as the “Omni-Circular,” 78
FR 78590). The Omni-Circular provided
a government-wide framework for
Federal awards management; and
streamlined administrative
requirements, cost principles, and audit
requirements for Federal awards
including grants and cooperative
agreements.

The Omni-Circular required Federal
agencies to promulgate regulations
implementing the policies and
procedures applicable to Federal awards
by December 26, 2014. On December 19,
2014, the Department published a final
rule to adopt the OMB Omni-Circular in
full as 2 CFR 1402, Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards [79 FR 75867].
Subsequently, on December 22, 2014,
the Department issued memoranda to
supplement the following provisions of
the OMB Omni-Circular: (1) Indirect
Cost Rates for Federal Financial
Assistance Awards and Agreements; (2)
Conflict of Interest and Mandatory
Disclosures for Financial Assistance; (3)
Financial Assistance Application and
Merit review Processes; and (4)
Financial Assistance Awards for For-
Profit Entities, Foreign Public Entities,
and Foreign Organizations.

When the Omni-Circular became
effective, it superseded many of the
Department’s existing financial
assistance policies. The Department
adopted the Omni-Circular in full and
has addressed the Department’s unique
statutory requirements. The
Department’s adoption of the Omni-
Circular is codified at 2 CFR part 1402.
The Department intends to add
supplemental rules or regulations for
financial assistance through the
establishment of the Financial
Assistance Interior Regulation (FAIR).
The FAIR will be codified at 2 CFR part
1403.

Invitation to Comment: This action
represents an administrative
simplification and is not intended to
make any substantive changes to 2 CFR
part 200 policies and procedures. In
soliciting comments on these actions,
the Department therefore is not seeking
to revisit substantive issues resolved
during the development and finalization
of the Omni-Circular.

II. Effect on Prior Issuances

All Department of the Interior non-
regulatory program manuals, handbooks
and other materials that are inconsistent
with 2 CFR part 200 and 2 CFR parts
1400 and 1402 are superseded, except to
the extent that they are (1) required by
statute; or (2) authorized in accordance
with Omni-Circular Section 200.101,
Applicability.

Except to the extent inconsistent with
the regulations in all existing
Department of the Interior regulations in
25 CFR parts 23, 27, 39, 40, 41, 256, 272,
278, and 276; 30 CFR parts 725, 735,
884, 886, and 890; 36 CFR parts 60, 61,
63, 65, 67, 72, and 800; 43 CFR parts 26
and 32; and 50 CFR parts 80, 81, 82, 83,
and 401 are not superseded by these
regulations; nor are any information
collection approvals for financial
assistance forms that have been granted
under the Paperwork Reduction Act.

III. Required Determinations

1. Regulatory Planning and Review
(Executive Orders 12866 and 13563).
Executive Order (E.O.) 12866 provides
that the Office of Information and
Regulatory Affairs will review all
significant rules. The Office of
Information and Regulatory Affairs has
determined that this proposed rule is
not significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866, calling for
improvements in the nation’s regulatory
system to promote predictability, to
reduce uncertainty, and to use the best,
most innovative, and least burdensome
tools for achieving regulatory ends. E.O.
13563 directs agencies to consider
regulatory approaches that reduce
burdens and maintain flexibility and
freedom of choice for the public, where
these approaches are relevant, feasible,
and consistent with regulatory
objectives.

2. Regulatory Flexibility Act. This
proposed rule will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
The Department of the Interior generally
does not award grants to small
businesses. The vast majority of Interior
grants are awarded to States, local
governments, and not-for-profit
institutions.

3. Small Business Regulatory
Enforcement Fairness Act. This
proposed rule is not a major rule under
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the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C.
804(2)). This rule does not have an
annual effect on the economy of $100
million or more. The Department
generally does not award grants to small
businesses. This proposed rule will not
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. This
proposed rule does not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises. This proposed rule
establishes regulations for the
Department of the Interior financial
assistance. The Department’s financial
assistance is typically offered to States,
local governments and not-for-profit
institutions. It would not affect business
relationships, employment, investment,
productivity, innovations, or the ability
of U.S.-based enterprises to compete
internationally.

4. Unfunded Mandates Reform Act.
This proposed rule (1) does not impose
an unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year; (2)
does not have a significant or unique
effect on State, local, or tribal
governments, or the private sector (3)
does not impose requirements on State,
local, or tribal governments; and (4) is
a reorganization of existing
requirements and does not impose any
new regulations. A statement containing
the information required by the
Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.) is not required.

5. Takings (E.O. 12630). Under the
criteria in section 2 of E.O. 12630, this
proposed rule does not have significant
takings implications. It does not impose
any obligations on the public that would
result in a taking. A takings implication
assessment is not required.

6. Federalism (E.O. 13132). Under the
criteria in section 1 of E.O. 13132, this
proposed rule does not have sufficient
Federalism implications to warrant the
preparation of a Federalism summary
impact statement. It would not
substantially and directly affect the
relationship between the Federal and
state governments. A Federalism
summary impact statement is not
required.

7. Civil Justice Reform (E.O. 12988).
This proposed rule complies with the
requirements of E.O. 12988.
Specifically, this rule (1) meets the
criteria of section 3(a) of this E.O.
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize

litigation; and (2) meets the criteria of
section 3(b)(2) of this E.O. requiring that
all regulations be written in clear
language and contain clear legal
standards.

8. Consultation with Indian tribes
(E.O. 13175). The Department strives to
strengthen its government-to-
government relationship with Indian
tribes through a commitment to
consultation and recognition of their
right to self-governance and tribal
sovereignty. We have evaluated this rule
under the Department’s consultation
policy and under the criteria in E.O.
13175 and have determined that it has
no substantial direct effect on Federally
recognized Indian tribes and that
consultation under the Department’s
tribal consultation policy is not
required. This rule does not apply to
tribal awards made in accordance with
the Indian Self-Determination and
Education Assistance Act (Pub. L. 93—
638, 88 Stat. 2204), as amended.
However, this rule does apply to
discretionary grants or cooperative
agreements awarded to Tribes pursuant
to Sec. 9 of Pub. L. 93-638 when
mutually agreed to by the Secretary of
the Interior and the tribal organization
involved.

9. Paperwork Reduction Act, 44
U.S.C. 3501, et seq. Information
collected in the financial assistance
application process will be collected
and managed in accordance with Omni-
Circular section 200.206, Standard
application requirements. However this
rule does not contain information
collection requirements, and a
submission to the Office of Management
and Budget under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
is not required. We may not conduct or
sponsor, and you are not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number.

10. National Environmental Policy
Act. This proposed rule does not
constitute a major Federal action
significantly affecting the quality of the
human environment. A detailed
statement under the National
Environmental Policy Act of 1969
(NEPA) is not required.

11. Effects on the Energy Supply (E.O.
13211). This proposed rule is not a
significant energy action under the
definition in E.O. 13211. A Statement of
Energy Effects is not required.

12. Plain Language. We are required
by section 1(b)(12) of E.O. 12866 and
section 3(b)(1)(B) of E.O. 12988 and by
the Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must (1) be logically organized;

(2) use the active voice to address
readers directly; (3) use common,
everyday words and clear language
rather than jargon; (4) be divided into
short sections and sentences; and (5) use
lists and tables wherever possible. If you
feel that we have not met these
requirements, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section of this preamble.

List of Subjects in 2 CFR Part 1403

Financial assistance, Grant
administration, Grant programs.

For the reasons set forth in the
preamble, the Department of the Interior
proposes to amend 2 CFR chapter XIV
by adding part 1403 to read as follows:

PART 1403—FINANCIAL ASSISTANCE
INTERIOR REGULATION

Sec.

1403.100 What is the purpose of this part?

1403.101 To whom does the Financial
Assistance Interior Regulation (FAIR)
apply?

1403.102 Does the FAIR include any
exceptions to OMB guidance?

1403.103 Does the Department have any
other policies or procedures award
recipients must follow?

1403.104—1403.110 [Reserved].

1403.111 What terms do I need to know?

1403.112 What is conflict of interest?

1403.113 What are mandatory disclosures
for financial assistance?

1403.114-1403.203 [Reserved]

1403.204 What is the financial assistance
application and merit review process?

1403.205 [Reserved]

1403.206 What are the FAIR requirements
for domestic for-profit and foreign
entities?

1403.207 What specific conditions apply?

1403.208—-1403.400 [Reserved]

1403.401 What are the policies, procedures,
and general decision-making criteria for
deviations from negotiated indirect cost
rates?

1403.402-1403.999

Authority: 5 U.S.C. 301; 2 CFR part 200.

§1403.100 What is the purpose of this
part?

The Financial Assistance Interior
Regulation (FAIR) serves as the
regulatory structure for the
Department’s financial assistance
regulations that implement or
supplement the OMB Omni-Circular, 2
CFR part 200.

§1403.101 To whom does the Financial
Assistance Interior Regulation (FAIR)
apply?

The FAIR applies to all the
Department of the Interior grant-making
organizations and to any non-Federal
entity that applies for, receives,
operates, or expends funds from a
Department Federal financial assistance
award, cooperative agreement or grant.

[Reserved]
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§1403.102 Does the FAIR include any
exceptions to OMB Guidance?

The FAIR does not apply to tribal
awards made in accordance with the
Indian Self-Determination and
Education Assistance Act (Public Law
93-638, 88 Stat. 2204), as amended.
However, the FAIR does apply to
discretionary grants or cooperative
agreements awarded to Tribes pursuant
to section 9 of Public Law 93-638 when
mutually agreed to by the Secretary of
the Interior and the tribal organization
involved. The FAIR applies to all
financial assistance awards within the
Department, except where otherwise
provided by Statute. Grants Officers
must document statutory exceptions in
the official award file.

§1403.103 Does the Department have any
other policies or procedures award
recipients must follow?

Award recipients must follow bureau/
office program specific policies and
procedures and applicable government-
wide requirements. In the event that a
bureau’s or office’s specific policies and
procedures conflict with 2 CFR part 200
or this part, the bureau/office will
adhere to the provisions of 2 CFR part
200 and this part unless the policy/
procedures are required by law.

§1403.104-1403.110 [Reserved]

§1403.111 What terms do | need to know?

(a) Conflict of interest is any
relationship or matter which might
place the recipient, its employees, and/
or its subrecipients in a position of
conflict, real or apparent, between their
responsibilities under the agreement
and any other interests. Conflicts of
interest also include, but are not limited
to, direct or indirect financial interests,
personal relationships, and business
relationships including positions of
trust in outside organizations,
consideration of future employment
arrangements with a different
organization, or decision-making
affecting the award that would cause a
reasonable person with knowledge of
the relevant facts to question the
impartiality of the Recipient and/or
recipient’s employees and subrecipients
in the matter.

(b) Discretionary Federal financial
assistance means Federal awards
including grants and cooperative
agreements that are awarded at the
discretion of the agency.

(c) Employment means:

(1) In any capacity, even if otherwise
permissible, by any applicant or
potential applicant for a Federal
financial assistance award;

(2) Employment within the last 12
months with a different organization

applying for some portion of the award’s
approved project activities and funding
to complete them OR expected to apply
for and to receive some portion of the
award; and/or

(3) Employment with a different
organization of any member of the
organization employee’s household or a
relative with whom the organization’s
employee has a close personal
relationship who is applying for some
portion of the award’s approved project
activities and funding to complete them,
OR expected to apply for and to receive
some portion of the award.

Non-Federal entity means a State,
local government, Indian tribe,
institution of higher education, or
nonprofit organization that carries out a
Federal award as a recipient or
subrecipients.

(d) Personal relationship means a
Federal award program employee’s
spouse and/or dependent children, or
other members of an employee’s
household, which may compromise or
impair the fairness and impartiality of
the Proposal Evaluator and Advisor and
Grants Officer in the review, selection,
award, and management of a financial
assistance award.

(e) Recipient means a non-Federal
entity that receives a Federal award
directly from a Federal awarding agency
to carry out an activity under a Federal
program. The term recipient does not
include subrecipients.

(f) Subrecipient means a non-Federal
entity that receives a subaward from a
pass-through entity to carry out part of
a Federal program, but does not include
an individual that is a beneficiary of
such program. A subrecipient may also
be a recipient of other Federal awards
directly from a Federal awarding
agency.

§1403.112 What is conflict of interest?
(a) Non-Federal entities must disclose
in writing any potential conflict of
interest to the Department awarding
agency or pass-through entity and the
Department’s Office of Inspector
General in accordance with 2 CFR
200.112, Conflict of interest. Proposal
evaluators and advisors, including
members of evaluation committees,
must render impartial, technically
sound, and objective assistance and
advice to protect the integrity of the
proposal evaluation and award selection
process. A Federal employee is
prohibited from participating in his or
her government capacity in any
particular matter when the employee,
his or her spouse, minor child, outside
business associate, or a person or
organization with whom the employee
is negotiating or has an arrangement for

prospective employment, has a financial
interest in the particular matter (see 18
U.S.C. 208).

(b) Employees are prohibited from
having a direct or indirect financial
interest that conflicts substantially or
appears to conflict substantially with
his or her government duties and
responsibilities (see 5 CFR 2635.402 and
5 CFR 2635.502). Employees are also
prohibited from engaging in, either
directly or indirectly, a financial
transaction resulting from or primarily
relying on information obtained through
his or her government employment (see
5 CFR 2635.702 and 5 CFR 2635.703). In
addition, 43 CFR 20.401-403 contains
other regulations concerning conflicts of
interest involving employees of specific
bureaus and offices. Employee
Responsibility and Conduct Regulations
for the Department are contained in 43
CFR part 20, 5 CFR 2634, 5 CFR 2635,
and 5 CFR 2640.

(c) With the exception of contracting
personnel, proposal evaluators and
advisors are not required to file a
Statement of Employment and Financial
Interest (DI-210) unless they occupy
positions identified in 5 CFR 2634.202
and 5 CFR 2634.904. Therefore, upon
receipt of a Memorandum of
Appointment, each proposal evaluator
and advisor must sign and return a
Conflict of Interest Certificate to the
Grants Officer or official responsible for
the review. If an actual or potential
conflict of interest exists, the appointee
may not evaluate or provide advice on
a potential applicant’s proposal until
the conflict has been resolved with the
servicing Ethics Counselor. Signed
certificates from all proposal evaluators
and advisors must be retained in the
master file for the Funding Opportunity
Announcement.

(d) During the evaluation process,
each proposal evaluator and advisor
must assure that there are no financial
or employment interests which conflict
or give the appearance of conflicting
with his or her duty to evaluate
proposals impartially and objectively.
Examples of situations which may be
prohibited or represent a potential
conflict of interest may include, but are
not limited to:

(1) Financial interest, including
ownership of stocks and bonds, in a
firm which submits, or is expected to
submit, an application in response to
the funding opportunity;

(2) Outstanding financial
commitments to any applicant or
potential applicant;

(3) Employment in any capacity, even
if otherwise permissible, by any
applicant or potential applicant;
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(4) Employment within the last 12
months by any applicant or potential
applicant;

(5) Any non-vested pension or
reemployment rights, or interest in
profit sharing or stock bonus plan,
arising out of the previous employment
by an applicant or potential applicant;

(6) Employment of any member of the
immediate family by any applicant or
potential applicant;

(7) Positions of trust that may include
employment, past or present, as an
officer, director, trustee, general partner,
agent, attorney, consultant, or
contractor;

(8) A close personal relationship that
may include a spouse, dependent child
or member of the proposal evaluator’s
household that may compromise or
impair the fairness and impartiality of
the proposal evaluator or advisor and
grants officer during the proposal
evaluation and award selection process,
and the management of an award; and

(9) Negotiation of outside
employment with any applicant or
potential applicant.

(e) Each proposal evaluator and
advisor must immediately disclose in
writing to the Grants Officer or the
individual responsible for the review as
soon as it becomes known that an actual
or potential conflict of interest exists.
The Grants Officer must obtain the
assistance of the servicing Ethics
Counselor in order to reach an opinion
or resolution. A record of the
disposition of all conflict of interest
situations must be included in the
award file.

(f) All Department financial assistance
awards must include the following term
and condition prohibiting recipient,
recipient employee and subrecipient
conflicts of interest:

Conflict of Interest

The recipient must establish safeguards to
prohibit its employees and subrecipients
from using their positions for purposes that
constitute or present the appearance of a
personal or organizational conflict of interest.
The recipient is responsible for notifying the
Grants Officer in writing of any actual or
potential conflicts of interest that may arise
during the life of this award. Conflicts of
interest include any relationship or matter
which might place the recipient or its
employees in a position of conflict, real or
apparent, between their responsibilities
under the agreement and any other outside
interests. Conflicts of interest may also
include, but are not limited to, direct or
indirect financial interests, close personal
relationships, positions of trust in outside
organizations, consideration of future
employment arrangements with a different
organization, or decision-making affecting
the award that would cause a reasonable
person with knowledge of the relevant facts

to question the impartiality of the recipient
and/or recipient’s employees and
subrecipients in the matter.

The Grants Officer and the servicing Ethics
Counselor will determine if a conflict of
interest exists. If a conflict of interest exists,
the Grants Officer will determine whether a
mitigation plan is feasible. Mitigation plans
must be approved by the Grants Officer in
writing. Failure to resolve conflicts of interest
in a manner that satisfies the government
may be cause for termination of the award.

Failure to make required disclosures may
result in any of the remedies described in 2
CFR 200.338, including suspension or
debarment (see also 2 CFR part 180).

§1403.113 What are mandatory
disclosures for financial assistance?

The non-Federal entity or applicant
for a Federal award must disclose in
writing, in a timely manner, to the
Federal awarding agency or pass-
through entity all violations of Federal
criminal law involving fraud, bribery, or
gratuity violations potentially affecting
the Federal award. Failure to make
required disclosures can result in any of
the remedies described in 2 CFR
200.338 (see also 2 CFR part 180 and 31
U.S.C. 3321). A non-Federal entity or
applicant for a the Department award
must disclose, in a timely manner, in
writing to the Department awarding
agency or pass-through entity, and to
the Department’s Office of Inspector
General, all violations of Federal
criminal law involving fraud, bribery, or
gratuity violations potentially affecting
the Federal award.

§1403.114-1403.203 [Reserved]

§1403.204 What is the financial assistance
application and merit review process?

(a) This merit review process does not
apply to instruments such as intra- and
inter-agency agreements, international
agreements (excluding grants and
cooperative agreements with foreign
recipients), memoranda of
understanding or agreement,
cooperative research and development
agreements, concession contracts,
permits, or fixed price awards.

(b) This merit review process must be
described or incorporated by reference
in the applicable funding opportunity
announcement (see 2 CFR part 200
appendix I and 2 CFR 200.203). It is also
important for the Department’s bureaus
and offices to create review systems for
discretionary programs that are
noncompetitive that consider statutory
or regulatory provisions, a business
evaluation, risk assessment, and other
applicable government-wide pre-award
considerations.

(c) Actions required—(1) Competition
in grant and cooperative agreement
awards. Maximum competition in grant

and cooperative agreement awards is
expected in awarding discretionary
funds, unless otherwise directed by
Congress. When grants and cooperative
agreements are awarded competitively,
the Department requires that the
competitive process be fair and
impartial, that all applicants be
evaluated only on the criteria stated in
the announcement, and that no
applicant receive an unfair competitive
advantage. Synopses of all
announcements for open competition,
and all modifications/amendments to
announcements for open competition,
must be posted on Grants.gov
(www.grants.gov).

(2) Independent objective evaluation
of financial assistance applications and
proposals. Announcements and
competitions for assistance and
agreements must provide for an
objective and unbiased process for
reviewing applications submitted in
response to the announcement and for
selecting applicants for award. This
requires a comprehensive, impartial,
and objective examination of
applications based on the criteria
contained in the announcement by
individuals who have no conflicts of
interest with respect to the competing
proposal/applications or applicants.
Bureaus and offices must exercise due
diligence to ensure that applications are
reviewed and evaluated by qualified
reviewers; applications are scored on
the basis of announced criteria;
consideration is given to the level of
applicant risk and past performance;
applications are ranked; and funding
determinations are made. Awarding
officials must check the System for
Award Management (SAM) immediately
prior to award to verify that the awardee
is not suspended, debarred or otherwise
ineligible at the time of award. The
SAM review must include a review of
the recipient organization’s name and
principal staff.

(3) Evaluation and Selection Plan for
Funding Opportunity Announcements.
Bureaus and offices must develop an
Evaluation and Selection Plan in
concert with the Funding Opportunity
Announcement (FOA) to ensure
consistency, and to outline and
document the selection process. The
Evaluation and Selection Plan should be
finalized prior to the release of the FOA.
An Evaluation and Selection Plan is
comprised of five basic elements:

(i) Merit review factors and sub-
factors;

(ii) A rating system (e.g., adjectival,
color coding, numerical, or ordinal);

(iii) Evaluation standards or
descriptions which explain the basis for
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assignment of the various rating system
grades/scores;

(iv) Program policy factors; and

(v) The basis for selection.

(4) Basic review standards. Bureaus
and offices must initially screen new
applications/proposals to ensure that
they meet the following standards
before they are subjected to a detailed
evaluation utilizing a merit review
process. The review system should
include three phases: initial screening,
threshold review and a merit review.
Bureaus and offices may remove an
application from funding consideration
if it does not pass the Basic Eligibility
Screening.

(5) Basic eligibility screening. The
initial stage is to consider the timeliness
of the application submission, applicant
eligibility, and completeness of the
documents submitted for review. All
applications should be screened to
ensure that:

(i) The application meets the
requirements of the applicable funding
opportunity;

(ii) The applicant meets the eligibility
requirements detailed in the funding
opportunity;

(iii) The applicant entity and
principal investigator/key personnel are
not suspended, debarred, or otherwise
described as ineligible in the System for
Award Management; and

(iv) The application contains a
properly executed Standard Form (SF)-
424, Application for Financial
Assistance, SF—424B or SF—-424D,
Assurances, Detailed Budget Review
Sheets; and, if applicable, the SF-LLL,
Disclosure of Lobbying.

(6) Completeness. Bureaus and offices
may return applications/proposals that
are incomplete or otherwise fail to meet
the requirements of the Grants.gov FOA
to the sender to be corrected or
modified/supplemented by the sender.
Until the application/proposal meets the
above requirements, it shall not be given
detailed evaluation. Bureaus and offices
may use discretion to determine the
length of time for applicants to resolve
application deficiencies.

(7) Timeliness. In a competitive
review process, bureaus and offices
shall consider the timeliness of the
application submission. Applications
that are submitted beyond the
announced deadline date shall be
removed from the review process.

(8) Threshold screening. Bureaus and
offices are responsible for screening
applications and proposals for the
adequacy of the budget and compliance
with statutory and other requirements.
The SF—424 and Detailed Budget
Worksheets must be reviewed in
accordance with Department of the

Interior policy on Financial Assistance
Cost Reviews. Bureaus and offices must
also consider risk thresholds at this
stage of the process. Elements to be
considered include organization; single
audit submissions, past performance;
availability of necessary resources,
equipment, or facilities; financial
strength and management capabilities;
procurement procedures; or procedures
for selecting and monitoring
subrecipients or sub-vendors, if
applicable.

(9) Merit review evaluation screening.
This is the final review stage where the
technical merit of the application/
proposal is reviewed. In the absence of
a program rule or statutory requirement,
program officials should develop
criteria that include all aspects of
technical merit. Bureaus and offices
should develop criteria that are
conceptually independent of each other,
but all-encompassing when taken
together. While criteria will vary, the
basic criteria should focus reviewers’
attention on the project’s underlying
merit (i.e., significance, approach, and
feasibility). The criteria should focus
not only on the technical details of the
proposed project but also on the broader
importance or potential impact of the
project. The criteria should be easily
understood. If the criteria are
susceptible to varying interpretations,
reviewers will use their own
interpretation. Program policy factors
may be used during the selection
process to provide for consideration of
factors that are important to the
fulfillment of agency program
objectives.

§1403.205 [Reserved]

§1403.206 What are the FAIR
requirements for domestic for-profit and
foreign entities?

The Omni-Circular and the
Department’s FAIR Omni-Circular
supplement apply to for-profit entities,
foreign public entities or foreign
organizations except where the Federal
awarding agency determines that the
application of these subparts would be
inconsistent with the international
obligations of the United States or the
statute or regulations of a foreign
government (see definitions in 2 CFR
200.46 and 2 CFR 200.47).

(a) Requirements for domestic for-
profit entities. (1) Section 1403.207
contains standard award terms and
conditions that bureaus and offices must
always apply to for-profit entities; and
terms and conditions that bureaus and
offices may apply to for-profit entities.
Bureaus and offices must always
incorporate into awards to domestic for-

profit organizations the award terms and
conditions that always apply, either
directly or by reference.

(2) Bureaus and offices may apply the
administrative guidelines in 2 CFR part
200 subparts A through D; the cost
principles at 48 CFR part 1, subpart
31.2; and the procedures for negotiating
indirect costs detailed in section
1403.401 of the FAIR, to domestic for-
profit entities

(3) Depending on the nature of a
particular program, offices and bureaus
may alternatively develop program-
specific administrative guidelines for
domestic for-profits based on the
requirements in 2 CFR part 200 subparts
A through D, but may not apply more
restrictive requirements than the
requirements in 2 CFR part 200 subparts
A through D unless approved by OMB
through a request to the Director, Office
of Acquisition and Property
Management.

(b) Requirements for foreign entities.
Section 1403.207 of the FAIR contains
standard award terms and conditions for
foreign entities that include terms and
conditions that bureaus and offices must
always apply to foreign entities; and
terms and conditions that bureaus and
offices may apply to foreign entities.
Bureaus and offices must always
incorporate the terms and conditions
that always apply to awards to foreign
entities, either directly or by reference.
All applicable award terms and
conditions apply unless the foreign
recipient provides conclusive evidence
to the Departmental grant making
program, and the program agrees, that
application of a particular requirement
is inconsistent with the international
obligations of the United States or the
laws or regulations of a foreign
government to which the recipient is
subject.

(c) Restrictions on foreign awards.
Bureaus and offices must not fund
projects in countries determined by the
U.S. Department of State to have
provided support for acts of
international terrorism (see http://
www.state.gov/j/ct/list/c14151.htm for
more information), and are therefore
subject to sanctions that restrict U.S.
foreign assistance and other financial
transactions, without proper licenses
administered by the U.S. Department of
the Treasury, Office of Foreign Asset
Controls (see http://www.treasury.gov/
resourcecenter/sanctions/Pages/
default.aspx for more information).

(d) Method of payment for foreign
awards. Foreign recipients must not
register in or be paid through the
Department of the Treasury’s
Automated Standard Application for
Payments (ASAP). Foreign recipients
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with bank accounts in the United States
are paid by Electronic Funds Transfer
(EFT) through the Automated Clearing
House (ACH). Foreign recipients with
bank accounts outside of the United
States are paid electronically through
the Department of the Treasury’s
International Treasury Services (ITS)
system. The Debt Collection
Improvement Act of 1996 requires that
all Federal agency payments be made
electronically. However, Treasury
regulations do allow for some
exceptions, including or certain foreign
entities. Refer to Department of the
Interior guidance on Electronic Funds
Transfer Waiver Process at https://
www.doi.gov/sites/doi.gov/files/
migrated/pam/programs/acquisition/
upload/DIAPR-2012-06-Amendment-1-
Electronic-Funds-Transfer-Waiver-
Process-2.pdf for more information.

(e) Requirements for award terms and
conditions. Bureau and office award
terms and conditions must be managed
in accordance with the requirements in
2 CFR 200.210.

§1403.207 What specific conditions
apply?

(a) Mandatory award terms and
conditions for domestic for-profit
entities. The award terms and
conditions in:

(1) 2 CFR part 25, Universal Identifier
and System for Award Management;

(2) 2 CFR part 170, Reporting
Subawards and Executive
Compensation;

(3) 2 CFR part 175, Award Term for
Trafficking in Persons;

(4) 2 CFR part 1400, Government-
wide Debarment and Suspension (Non-
procurement);

(5) 2 CFR part 1401, Requirements for
Drug-Free Workplace (Financial
Assistance); and

(6) 43 CFR part 18, New Restrictions
on Lobbying, always apply to domestic
for-profit entities.

(b) Submission of an application for
financial assistance also represents the
applicant’s certification of the
statements in 43 CFR part 18, appendix
A, Certification Regarding Lobbying.

(c) The terms and conditions of 41
U.S.C. 4712, Pilot Program for
Enhancement of Recipient and
Subrecipient Employee Whistleblower
Protection, apply to all awards issued
after July 1, 2013 and shall remain in
effect until January 1, 2017.

(d) Bureaus and offices shall include
the terms and conditions of 41 U.S.C.
6306, Prohibition on Members of
Congress Making Contracts with the
Federal Government, 41 U.S.C. 6306;
and Executive Order 13513, Federal
Leadership on Reducing Text Messaging

while Driving, in all awards to domestic
for-profit entities.

(e) Whistleblower protection clause.
Recipients must insert the following
clause in all subawards and contracts
related to the prime award that are over
the Simplified Acquisition Threshold:

All awards and related subawards and
contracts over the Simplified Acquisition
Threshold, and all employees working on
applicable awards and related subawards
and contracts, are subject to the whistle-
blower rights and remedies in accordance
with the pilot program on award recipient
employee whistleblower protections estab-
lished at 41 U.S.C. 4712 by section 828 of
the National Defense Authorization Act for
Fiscal Year 2013 (Pub. L. 112-239).

(f) Recipients, their subrecipients and
contractors that are awarded contracts
over the Simplified Acquisition
Threshold related to an applicable
award, shall inform their employees, in
writing, in the predominant language of
the workforce, of the employee
whistleblower rights and protections
under 41 U.S.C. 4712.

(g) Discretionary award terms and
conditions for domestic for-profit
entities. The award terms and
conditions in 2 CFR part 200, subparts
A through E; and 48 CFR part 1, subpart
31.2, Contracts with Commercial
Organizations, apply only when the
Federal program specifically
incorporates them into a for-profit
recipient’s notice of award.

(f) Indirect cost rates. For information
on indirect cost rate negotiations,
contact the Interior Business Center
(IBC) Indirect Cost Services Division by
telephone at (916) 566—7111 or by email
at ics@ibc.doi.gov. Visit the IBC Indirect
Cost Services Division Web site at
http://www.doi.gov/ibc/services/
Indirect Cost Services/index.cfm for
more information.

(g) Mandatory award terms and
conditions for foreign public entities. (1)
The award terms and conditions in 2
CFR part 25, Universal Identifier and
System for Award Management; 2 CFR
part 170, Reporting Subawards and
Executive Compensation; 2 CFR part
175, Award Term for Trafficking in
Persons (applicable to private entity
subrecipients of foreign public entities);
2 CFR part 1401, Requirements for Drug-
Free Workplace (Financial Assistance);
and 43 CFR part 18, New Restrictions on
Lobbying, always apply to all foreign
public entities (see definition in 2 CFR
200.46) and foreign organizations (see
definition in 2 CFR 200.47). Submission
of an application for financial assistance
also represents the applicant’s
certification of the statements in 43 CFR

part 18, appendix A, Certification
Regarding Lobbying.

(2) Bureaus and offices must also
include the terms and conditions of 41
U.S.C. 6306, Prohibition on Members of
Congress Making Contracts with Federal
Government; and Executive Order
13513, Federal Leadership on Reducing
Text Messaging While Driving, in
awards to foreign public entities.

(h) Discretionary award terms and
conditions for foreign public entities
and foreign organizations. (1) The
award terms and conditions in 2 CFR
part 200 subparts A through E apply to
foreign public entities and foreign
organizations only when the Federal
program specifically incorporates them
into a foreign recipient’s notice of
award. Foreign public entities are also
subject to the requirements specific to
States, with the following exceptions:

(2) State payment procedures in 2
CFR 200.305(a) do not apply. Foreign
public entities must follow the payment
procedures in 2 CFR 200.305(b)).

(3) The requirements of 2 CFR part 6
200.321, Contracting with Small and
Minority Businesses, Women’s Business
Enterprises, and Labor Surplus Area
Firms; and 2 CFR 200.322, Procurement
of Recovered Materials, do not apply.

(4) Foreign non-profit organizations
(see definition in 2 CFR 200.70) are
subject to the requirements specific to
domestic non-profit organizations.

(5) Foreign institutions of higher
education (IHEs) (institutions located
outside the United States that meet the
definition in 20 U.S.C. 1001) are subject
to requirements specific domestic to
IHEs.

(i) Cost principles. Foreign public
entities are subject to the cost principles
in 48 CFR part 1, subpart 31.2. Foreign
hospitals (i.e., a facility licensed as a
hospital under the law of any foreign
governmental entity or a facility
operated as a hospital by a foreign
public entity) are subject to the cost
principles in 45 CFR part 74, appendix
E

(j) Indirect costs. (1) The provisions of
2 CFR part 200, appendix IV, Indirect
(F&A) Costs Identification and
Assignment, and Rate Determination for
Nonprofit Organizations, apply to
foreign non-profit organizations.

(2) The provisions of 2 CFR part 200
appendix VII, States and Local
Government and Indian Tribe Indirect
Cost Proposals, apply to foreign public
entities. Foreign for-profit entities may
contact the Interior Business Center
(IBC) Indirect Cost Services by
telephone at (916) 566—7111 or by email
at ics@ibc.doi.gov, or visit the IBC
Indirect Cost Services Web site at
http://www.doi.govgov/ibc/services/
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Indirect Cost_Services/index.cfm for
more information.

(3) The provisions of 45 CFR part 74,
appendix E, Principles for Determining
Costs Applicable to Research and
Development under Grants and
Contracts with Hospitals, apply to
foreign hospitals. The U.S. Department
of Health and Human Services (HHS) is
the cognizant agency for indirect costs
for foreign hospitals. Visit the HHS Cost
Allocation Services Web site at https://
rates.psc.gov/ for more information.

(4) Indirect costs for institutes of
higher education are negotiated with
HHS in accordance with 2 CFR part 200
appendix III, Indirect (F&A) Costs
Identification and Assignment, and Rate
Determination for Institutions of Higher
Education (IHEs). Visit the HHS Cost
Allocation Services Web site at https://
rates.psc.gov/ for more information.

(5) The applicable standard award
terms and conditions will apply unless
the recipient provides conclusive
evidence for an exception. In granting
the exception, the bureau/office agrees
that the application of a particular
requirement is inconsistent with the
international obligations of the United
States or the laws or regulations of a
foreign government to which the
recipient is subject. Such case-by-case
exceptions are allowable under 2 CFR
200.102(b).

(6) The immunities provided to public
international organizations under the
International Organizations Immunities
Act (22 U.S.C. 288-288f) are not
considered waived unless they are
expressly waived in writing by an
authorized official at the organization.
Signing the SF—424 Assurances or
accepting an award does not constitute
an express waiver of such immunities.
The SF—424 Assurances form also states
that “certain of these assurances may
not be applicable to your project or
program.” For a list of public
international organizations awarded
immunities under the International
Organizations Immunities Act (see the
U.S. Department of State’s Foreign
Affairs Manual (FAM), at 9 FAM 41.24,
Exhibit I).

§1403.208-1403.400 [Reserved]

§1403.401 What are the policies,
procedures, and general decision-making
criteria for deviations from negotiated
indirect cost rates?

(a) The provisions of 2 CFR 200.414(c)
require Federal agencies to accept
federally negotiated indirect cost rates.
Federal agencies may use a rate different
from the negotiated rate for a class of
awards or a single Federal award only
when required by Federal statute or
regulation, or when approved by a

Federal awarding agency head or
delegate based upon documented
justification described within 2 CFR
200.414(c)(3). In addition, the
Department accepts indirect cost rates
that have been reduced or removed
voluntarily by the proposed recipient of
the award, on an award-specific basis.
The following policies, procedures and
general decision-making criteria apply
for deviations from negotiated indirect
cost rates for financial assistance
programs and agreements.

(1) Distribution basis. For all
deviations to the Federal negotiated
indirect cost rate, including statutory,
regulatory, programmatic, and
voluntary, the basis of direct costs
against which the indirect cost rate is
applied must be:

(i) The same base identified in the
recipient’s negotiated indirect cost rate
agreement, if the recipient has a
federally negotiated indirect cost rate
agreement; or

(ii) The modified total direct cost
(MTDC) base, in cases where the
recipient does not have a federally
negotiated indirect cost rate agreement
or, with prior approval of the Awarding
Agency, when the recipient’s federally
negotiated indirect cost rate agreement
base is only a subset of the MTDC (such
as salaries and wages) and the use of the
MTDC still results in an overall
reduction in the total indirect cost
recovered. The MTDC is the base
defined by 2 CFR 200.68.

(iii) In cases where the recipient does
not have a federally negotiated indirect
cost rate agreement, under no
circumstances will the Department use
a modified rate based upon Total Direct
Cost or other base not identified in the
federally negotiated indirect cost rate
agreement or defined within 2 CFR
200.68. The purpose of this restriction is
to ensure that the reduced rate is
applied against a base that does not
include any potentially distorting items
(such as pass-through funds,
subcontracts in excess of $25,000, and
participant support costs); and is based
on the requirements outlined in 2 CFR
200.68; 2 CFR 200.414(f); 2 CFR part 200
appendix III, section C.2.; 2 CFR part
200 appendix IV, section B.3.f.; and
appendix VII, section C.2.c.

(2) Indirect cost rate deviation
required by statute or regulation. In
accordance with 2 CFR 200.414(c)(1), a
Federal agency must use a rate other
than the Federal negotiated rate where
required by Federal statute or
regulation. For such instances within
the Department, the official award file
must document the specific statute or
regulation that required the deviation.

(3) Indirect cost rate reductions used
as cost-share. Instances where the
recipient elects to use a rate lower than
the federally negotiated indirect cost
rate, and uses the balance of the
unrecovered indirect costs to meet a
cost-share or matching requirement
required by the program and/or statute,
are not considered a deviation from 2
CFR 200.414(c), as the federally
negotiated indirect cost rate is being
applied under the agreement in order to
meet the terms and conditions of the
award.

(4) Programmatic indirect cost rate
deviation approval process. The
following requirements apply for
review, approval, and posting of
programmatic indirect cost rate waivers:

(5) Program qualifications. Programs
that have instituted a program-wide
requirement and governance process for
deviations from federally negotiated
indirect cost rates may qualify for a
programmatic deviation approval.

(6) Deviation requests. Deviation
requests must be submitted by the
responsible senior program manager to
the Department Office of Acquisition
and Property Management. The request
for deviation approval must include a
description of the program, and the
governance process for negotiating and/
or communicating to recipients the
indirect cost rate requirements under
the program. The program must make its
governance documentation, rate
deviations, and other program
information publicly available.

(7) Approvals. Programmatic
deviations must be approved, in writing,
by the Director, Office of Acquisition
and Property Management. Approved
deviations will be made publicly
available along with the governance
documentation for the program.

(8) The following programs are
approved to use an indirect cost rate
that deviates from the federally
negotiated indirect cost rate agreements:

(1) Cooperative Fish and Wildlife
Research Unit (CRU) Program;

(ii) Cooperative Ecosystem Studies
Unit (CESU) Program; and

(iii) Land Buy-Back Program for Tribal
Nations.

(9) Voluntary indirect cost rate
reduction. On an award-specific basis,
an applicant and/or proposed recipient
may elect to reduce or eliminate the
indirect cost rate applied to costs under
that award. The election must be
voluntary and cannot be required by the
awarding official, funding opportunity
announcement, program, or other non-
statutory or non-regulatory
requirements. For these award-specific
and voluntary reductions, the
Department can accept the lower rate
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provided the official file clearly
documents the recipient’s voluntary
election.

(10) Unrecovered indirect costs. In
accordance with 2 CFR 200.405, indirect
costs not recovered due to deviations to
the federally negotiated rate are not
allowable for recovery via any other

means.
(b) [Reserved]

§1403.402-1403.999 [Reserved]

Dated: January 20, 2016.
Kristen J. Sarri,

Principal Deputy Assistant Secretary—Policy,
Management and Budget.

[FR Doc. 2016—02039 Filed 2-5—16; 8:45 am]
BILLING CODE 4334-63-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR PART 250
RIN 3206—-AL98

Personnel Management in Agencies

AGENCY: Office of Personnel
Management.
ACTION: Proposed rule.

SUMMARY: The Office of Personnel
Management is issuing proposed
regulations that introduce updated
systems and regulatory definitions for
managing human resources in the
Federal Government. The rulemaking
also proposes to reduce and clarify the
reporting procedures that agencies are
required to follow, creates a data-driven
review process (HRStat); and describes
workforce planning methods that
agencies are required to follow.
Additionally, the proposed regulation
aligns Strategic Human Capital
Management to the Government
Performance and Results Act
Modernization Act of 2010 (Pub. L. 111—
352). It also sets forth the new Human
Capital Framework (HCF), which
replaces the Human Capital Assessment
Accountability Framework (HCAAF).
DATES: Comments must be received on
or before April 8, 2016.
ADDRESSES: You may submit comments,
identified by RIN number 3206—AL98,
using any of the following methods:
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Mail: Veronica Villalobos, Principal
Deputy Associate Director, Employee
Services, Office of Personnel
Management, Room 7460, 1900 E Street
NW., Washington, DC 20415.
FOR FURTHER INFORMATION CONTACT: For
information contact Jan Chisolm-King

by email at janet.chisolm-king@opm.gov
or by telephone at (202) 606—1958.
SUPPLEMENTARY INFORMATION: The Office
of Personnel Management (OPM) is
issuing proposed regulations to revise 5
CFR part 250, subpart B, Strategic
Human Capital Management and 5 CFR
part 250, subpart C, Employee Surveys.

5 CFR part 250, subpart B,
implements the requirements of 5 U.S.C.
1103(c) and the Chief Human Capital
Officers Act (CHCO Act). Section
1103(c)(1) requires OPM to design a set
of systems, including appropriate
metrics, for assessing the management
of human capital by Federal agencies
and to define those systems in
regulation. Section 1103(c)(2) requires
OPM to define the systems in
regulations and include standards
addressing a series of specified topics.
Subpart B of part 250 of title 5, Code of
Federal Regulations, contains those
regulations. Subpart B also provides an
avenue for Chief Human Capital Officers
(CHCOs) to carry out their required
functions under 5 U.S.C. 1402(a).

Current regulations implement 5
U.S.C. 1103(c) by adopting the systems
currently comprising the Human Capital
Assessment and Accountability
Framework (HCAATF) to constitute the
systems required by 5 U.S.C. 1103(c)(1)
and to provide the systems definitions
and standards required by 5 U.S.C.
1103(c)(2). The HCAAF is a framework
that integrates four human capital
systems—Strategic Planning and
Alignment, Talent Management,
Performance Culture, and Evaluation.
These systems define practices for the
effective and efficient management of
human capital and support the steps
involved in the planning and goal
setting, implementation, and evaluation
of human capital policies, programs,
and initiatives in the Federal
Government.

Proposed August 2011 Regulations

In August, 2011, OPM issued
proposed regulations (FR Doc No: 2011—
19844) that sought to make several
changes to the regulatory definitions
related to the strategic management of
human capital. The current regulations
implement 5 U.S.C. 1103(c) by adopting
the systems comprising the Human
Capital Assessment and Accountability
Framework (HCAATF) to constitute the
systems required by 5 U.S.C. 1103(c)(1)
and to provide the systems definitions
and standards required by 5 U.S.C.
1103(c)(2). Having the HCAAF written
into regulation makes it difficult to keep
current. OPM concluded in 2011, as it
does again today, that it would be more
effective to provide definitions in the
regulations that establish broad,

overarching concepts, and to treat some
of the system-specific material in the
framework as guidance that is subject to
change as Federal human capital
management evolves. This removal of
the HCAAF from the stated regulation
into guidance would allow OPM to
refresh aspects of the framework,
without requiring a change to the
specific regulations, thereby
encouraging flexibility and adaptability.
An additional change in the earlier
proposal was the elimination of the
requirement for the Strategic Human
Capital Plan (SHCP) and Human Capital
Management Report (HCMR) to reduce
the burden of reporting requirements for
the agencies.

In addition, the earlier proposed
regulation would have clarified
requirements imposed by two separate
legal authorities. In the past, there was
some confusion regarding whether
agencies must establish separate
accountability systems in order to
satisfy the statutory requirements of 5
U.S.C. 1103(c)(2)(F) and any
requirement OPM previously imposed
under Civil Service Rule X (5 CFR 10.2).
The proposed regulations were expected
to make clear that the requirements of
these two legal authorities are satisfied
by the establishment of the Human
Capital Accountability System (HCAS)
set forth in section 250.205 of the
proposed regulation.

Recent Developments

OPM did not make the proposed
regulation final because of several
developments that required additional
changes to what had been written in the
proposed regulation. One major change
was the enactment of the Government
Performance and Results Act
Modernization Act of 2010 (Pub. L. 111—
352), and the issuance of the Diversity
and Inclusion Executive Order (E.O.
13583).

The Government Performance and
Results Act (GPRA) Modernization Act
(GPRAMA)

Before the enactment of GPRAMA,
agencies were required to develop
Strategic Human Capital Plans that
identified human capital (HC) strategies
and resources that support agency
missions and strategic goals. Under
GPRAMA, agency strategic HC plans are
no longer required; however, agencies
must now integrate the human capital
strategies and resources within their
agency strategic plan. Human Capital
Management Reports (HCMRs) also
were eliminated. Implementation
guidance for GPRAMA states that
CHCOs will address in their Annual
Performance Plan, “how performance


http://www.regulations.gov
http://www.regulations.gov
mailto:janet.chisolm-king@opm.gov

6470

Federal Register/Vol. 81, No. 25/Monday, February 8, 2016 /Proposed Rules

goals are to be achieved with respect to
training, skills, and other HC resources
required to meet those performance
goals” (Pub. L. 111-352).

This information was previously
reported in the agency HCMR. OPM is
now introducing a requirement that
agencies develop a process to monitor
how the design and implementation of
their respective human capital policies
and programs support an agency’s
mission and strategic goals. Thus, the
Annual Performance Plan and annual
Human Capital Operation Plan (HCOP)
will eliminate the requirement currently
stated in section 250.203 to maintain a
human capital plan.

In addition, the Diversity and
Inclusion Executive Order supports the
elimination of the SHCP and the HCMR
through its emphasis on report
consolidation—

review applicable directives to agencies
related to the development or submission of
agency human capital and other workforce
plans and reports in connection with
recruitment, hiring, promotion, retention,
professional development, and training
policies and practices, and develop a strategy
for consolidating such agency plans and
reports where appropriate and permitted by
law (E.O. 13583, Sec. 2(b)(ii))

HCAAF Revitalization

A third reason that OPM did not make
the proposed regulation final was
because at the same time new
regulations and executive orders were
being proposed, OPM launched an
initiative called Human Capital
Assessment and Accountability
Framework (HCAAF) Revitalization.
The intent of the initiative was to
update the set of systems and standards
that have direct impact on how agencies
carry out the planning, implementation,
and evaluation of their HC initiatives/
programs. The HCAAF Revitalization
initiative identified innovative
approaches that will help ensure that
the framework continues to add value to
Federal human capital professionals and
program managers. As part of this
revitalization effort, OPM conducted a
thorough analysis of the current HCAAF
framework, including a review of the
initial goals and objectives of the
framework, its flexibility, and how
effectively it has been used in the
current Federal environment, and
identification of implementation
challenges. Data on the current HCAAF
and how it is used was obtained through
the following venues:

e Interviews conducted with a wide
range of subject matter experts (SMEs)
knowledgeable about the HCAAF;

e administration of a questionnaire to
human resources directors and program

managers throughout the Federal
Government;

e reviews of relevant documentation/
literature provided by OPM, academic,
and practitioner communities; and

e aroundtable meeting of noted
human capital practitioners and experts
from public and private sectors.

Based on this exhaustive review, OPM
concluded that it would be more
effective to discharge its obligations
under 5 U.S.C. 1103(c)(2) by developing
a Human Capital Framework (HCF) that
is composed of four systems—Strategic
Planning and Alignment, Performance
Culture, Talent Management, and
Evaluation.

New Human Capital Framework

The Human Capital Framework (HCF)
is a framework that integrates four
human capital systems—Strategic
Planning and Alignment, Talent
Management, Performance Culture, and
Evaluation. These systems define good
practices for effective and efficient
human capital management and support
the steps involved in the planning and
goal setting, implementation, and
evaluation of human capital initiatives
in the Federal Government.

The proposed framework contains
standards and focus areas. A standard is
a consistent practice within human
capital management in which agencies
strive towards in each of the four HCF
systems. The standards ensure that an
agency’s human capital management
strategies, plans, and practices: (1) Are
integrated with strategic plans, annual
performance plans and goals, and other
relevant budget, and acquisition plans;
(2) contain measurable and observable
performance targets; (3) are
communicated in an open and
transparent manner to facilitate cross-
agency collaboration to achieve mission
objectives; and (4) inform the
development of human capital
management priority goals for the
Federal Government. The introduction
of standards and monitoring of how
they are implemented fosters an
environment to establish progress
measures. Focus areas are sound
approaches that further define the
system and must be integrated within
agency strategic plans, annual
performance plans and goals that
contain measurable and observable
performance targets and are
communicated in an open and
transparent manner to facilitate cross-
agency collaboration to achieve mission
objectives.

Finally, the proposed framework will
include resources that can assist in the
development, implementation, and

monitoring of sound strategic human
capital practices.

Proposed Regulation

OPM is now issuing proposed
regulations to revise 5 CFR part 250,
subpart B, Strategic Human Capital
Management. The proposed regulation
will:

¢ Revise definitions to better align
with statute.

e Implement 5 U.S.C 1103 by
adopting the proposed new systems as
required by 5 U.S.C. 1103(c)(1) and the
proposed new systems, definitions, and
standards as required by 5 U.S.C.
1103(c)(2). This new framework will
integrate four human capital systems—
Strategic Planning and Alignment,
Performance Culture, Talent
Management, and Evaluation. We
expect that the new systems and system
definitions will facilitate more effective
alignment of human capital programs
with agency mission objectives.

¢ Define the new systems and include
the new standards as required by 5
U.S.C. 1103(c)(2) as a set of overarching
concepts in regulation to be
supplemented with details in guidance.
OPM continues to believe that, under
the current regulation, the incorporation
of the full text of the HCAAF to satisfy
the 5 U.S.C. 1103(c)(2) requirements has
proven to undermine the original
concept of the HCAAF with respect to
flexibility and adaptability. The original
HCAAF document was integrated
several years ago into a web-based
Resource Center that was updated based
on feedback, analysis, and emerging
agency practices and results. Once the
entire text of the HCAAF was brought
into regulation, it became difficult to
keep current. OPM concluded that it
would be more effective to discharge its
obligations under 5 U.S.C. 1103(c)(2) by
providing definitions in the regulations
that establish broad, overarching
concepts, and treating the specific
material in the HCAAF as guidance that
can be updated, as appropriate, as
Federal human capital management
evolves. This will allow OPM to refresh
some aspects of the framework without
requiring a change to the specific
regulations thus encouraging flexibility
and adaptability.

e Create the Human Capital Strategic
Review (HCSR) process. The HCSRs
will:

O Enable OPM and agencies to
monitor progress with achieving
organizational outcomes by the
presentation of synthesized evidence
and information (indicators,
evaluations/audits, and HRStat
reviews);
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O provide OPM with the opportunity
to identify cross-cutting themes to
position OPM to develop
governmentwide policies and strategies;

O afford agencies with the
opportunity to receive feedback from
OPM to improve strategies and
evaluation processes; and

O identify opportunities for
improvement that will enable decision
making that leads to the prioritization of
resources.

¢ Institutionalize a human capital
performance improvement process,
referred to as “HRStat” that identifies,
measures, and analyzes human capital
data to improve human capital
outcomes. HRStat, a data-driven review
process, will drive performance and
alignment of achieving human capital
goals related to the agency mission.

e Define the annual Human Capital
Operation Plan, which supports an
Agency Performance Plan.

¢ Restructure the requirements of
Subpart B of Part 250 for agencies by
removing the regulatory requirement for
the HCMR. OPM proposes to monitor
agency outcomes in human capital
management through the Human Capital
Evaluation Framework.

¢ Introduce workforce planning
methods agencies are required to follow.

¢ Ensure consistency by clearly
defining key human capital
management terms.

The purpose of these proposed
changes is to focus the regulations on
the specific requirements that are the
most significant for establishing and
maintaining efficient and effective
human capital management systems
now and into the future, while
providing agencies with flexibility in
determining how they will accomplish
their human capital activities.

Employee Survey Enhancements

5 CFR part 250, subpart C,
implements the requirements of section
1128 of the National Defense
Authorization Act for Fiscal Year 2004
(Pub. L. 108-136, sec.1128, codified at
5 U.S.C. 7101 note). Section 1128 of
Public Law. 108—-136 requires each
Executive agency to conduct an annual
survey of its employees to assess
leadership and management practices
that contribute to agency performance
and employee satisfaction as it relates to
five enumerated areas of work life. The
law also requires OPM to “‘issue
regulations prescribing survey questions
that should appear on all agency
surveys.” In addition, the law requires
agencies to make the survey results
available to the public and post the
results on their Web sites, unless the
head of the agency determines that

doing so would jeopardize or negatively
impact national security.

Survey Background

OPM issued a final regulation (5 CFR
part 250, subpart C) including 45
specific survey questions on August 24,
2006. The requirement was for agencies
to conduct an annual survey (“Annual
Employee Survey”) with prescribed
questions beginning in calendar year
2007. OPM’s centralized Federal
Employee Viewpoint Survey (FEVS)
administration includes these survey
questions. When the FEVS is
administered governmentwide the
burden for individual agencies to
administer its own survey is alleviated.
To modernize the survey, OPM is
issuing proposed regulations to revise 5
CFR part 250, subpart C, Employee
Surveys. The proposed regulation will:

e Reduce the number of specifically
prescribed questions in the regulation:

A critical review of the FEVS
questions currently in regulation was
conducted by: (1) A cross-governmental
agency task force convened by OPM
(2011); and (2) by university researchers
and published in the Public
Administration Review (PAR)
(Fernandez, Resh, Moldogaziev, and
Oberfield, 2015) for the purpose of
reviewing and revising the current
questions. These reviews led to the
formation of a group of OPM
psychologists tasked with addressing
these recommendations to further
advance the survey program.

The cross-governmental agency task
force, made up of survey experts from
several agencies (e.g., ODNI, DOD,
OMB, DOI, VA) reviewed the FEVS
through a stepwise process of data
analysis, stakeholder engagement,
solicitation of expert opinion and input
from OMB and recommended a concise
subset of questions critical to the intent
of the original statute.

The PAR article, which reviewed
more than 40 research articles based on
FEVS data, indicates the validity of the
FEVS would largely benefit from a
revision to include stronger, relevant
and unambiguous questions as well as
questions that capture a single concept.
The study also addressed the notion that
in a revision of survey questions, the
selection of relevant concepts and
proper instrumentation should be
grounded in a thorough review of the
literature and sound theoretical
reasoning.

The group of OPM psychologists
analyzed and confirmed the external
recommendations and proposed a final
set of 11 questions that were selected
based on adherence to and measurement
of the areas in statute. The identified

questions exhibit appropriate properties
as metrics as reflected through
psychometric analysis; and are clear and
unambiguous in nature. These
independent efforts support the
inclusion of the set of questions
proposed in this regulation. OPM will
address specific item concerns at the
conclusion of the open comment period.

e Modify the definitions of the terms
used in the questions in regulation.
Definitions were modified and clarified
in response to comments received
during the course of FEVS
administration from (1) survey
respondents, (2) agency leaders, and (3)
the Senior Executive Association; and

e Modify the requirement for
notification to OPM. Process
improvements achieved by technical
advances eliminate the regulatory need
for agencies to submit data to OPM as
OPM can readily access data from posts
of agency results to their Web sites as
required under § 250.303(a).

Executive Order 13563 and Executive
Order 12866, Regulatory Review

The Office of Management and Budget
has reviewed this proposed rule in
accordance with E.O. 13563 and 12866.

Paperwork Reduction Act

This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995 (Pub. L. 104-13).

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Part 250
Authority for personnel actions in
agencies, Employee surveys, Strategic

human capital management.
Office of Personnel Management.
Beth F. Cobert,
Acting Director.

Accordingly, OPM is proposing to
amend title 5, Code of Federal
Regulations, as follows:

PART 250—PERSONNEL
MANAGEMENT IN AGENCIES

Subpart B—Strategic Human Capital
Management

m 1. Subpart B is revised to read as
follows:

Subpart B—Strategic Human Capital
Management

Sec.
250.201 Coverage and purpose.
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250.202 Definitions.

250.203 Strategic human capital
management.

250.204 Agency roles and responsibilities.

250.205 Metrics.

250.206 Consequences of improper agency
actions.

Subpart B—Strategic Human Capital
Management

Authority: 5 U.S.C. 105; 5 U.S.C. 1103
(a)(7), (c)(1), and (c)(2); 5 U.S.C. 1401; 5
U.S.C. 1402(a); 31 U.S.C. 1115(a)(3); 31
U.S.C. 1115(f); 31 U.S.C. 1116(d)(5); Public
Law 103-62; Public Law 107—296; Public
Law 108-136, 1128; Public Law 111-352; 5
C.F.R10.2; FR Doc No: 2011-19844; E.O.
13583; E.O. 13583, Sec 2(b)(ii)

§250.201 Coverage and purpose.

Pursuant to 5 U.S.C. 1103(c), this
subpart defines a set of systems,
including standards and metrics, for
assessing the management of human
capital by Federal agencies. These
regulations apply to all Executive
agencies as defined in 5 U.S.C. 105 and
support the performance planning and
reporting that is required by sections
1115(a)(3) and (f) and 1116(d)(5) of title
31, United States Code.

§250.202 Definitions.

Chief Human Capital Officer (CHCO)
is the agency’s senior leader whose
primary duty is to:

(1) Advise and assist the head of the
agency and other agency officials in
carrying out the agency’s
responsibilities for selecting,
developing, training, and managing a
high-quality, productive workforce in
accordance with merit system
principles; and

(2) Implement the rules and
regulations of the President, the Office
of Personnel Management (OPM), and
the laws governing the civil service
within the agency.

CHCO agency is an Executive agency,
as defined by 5 U.S.C. 105, which is
required by 5 U.S.C. 1401 to appoint a
CHCO.

Director of OPM is, among other
things, the President’s advisor on
actions that may be taken to promote an
efficient civil service and a systematic
application of the merit system
principles, including recommending
policies relating to the selection,
promotion, transfer, performance, pay,
conditions of service, tenure, and
separation of employees. The Director of
OPM provides governmentwide
leadership and direction in the strategic
management of the Federal workforce.

Evaluation system is an agency’s
overarching system for evaluating the
results of all human capital planning to
inform the agency’s continuous process

improvement efforts. This system also is
used for ensuring compliance with all
applicable statutes, rules, regulations,
and agency policies.

Federal Workforce Strategic Priorities
Report is a strategic human capital
report, published by OPM by the first
Monday in February of any year in
which the term of the President
commences. The report communicates
key governmentwide human capital
priorities and suggested strategies. The
report informs agency strategic and
human capital planning.

Focus areas are areas that agencies
and human capital practitioners must
focus on to achieve a system’s standard.

HRStat is a strategic human capital
performance evaluation process that
identifies, measures, and analyzes
human capital data to inform the impact
of agency human capital on
organizational results and to improve
human capital outcomes. HRStat is a
component of an agency’s strategic
planning and alignment, and evaluation
systems that are part of the Human
Capital Framework..

Human Capital Evaluation
Framework underlies the three human
capital evaluation mechanisms (e.g.,
HRStat, Audits, and Human Capital
Strategic Reviews) to create a central
evaluation framework that integrates the
outcomes from each to provide OPM
and agencies with an understanding of
how human capital policies and
programs are supporting missions.

Human Capital Framework (HCF)
provides comprehensive guidance on
the principles of strategic human capital
management in the Federal
Government. The framework provides
direction on human capital planning,
implementation, and evaluation in the
Federal environment.

Human Capital Operation Plan
(HCOP) is an agency’s annual human
capital implementation document,
which describes how an agency will
support the human capital elements
stated within its Annual Performance
Plan (APP). Program specific workforce
investments and strategies (e.g., hiring,
closing skills gaps, etc.) should be
incorporated into the APPs as
appropriate. The HCOP should clearly
execute each of the four systems of the
HCF. The HC Strategy, HCOP, and
HCSR should align with GPRAMA
annual performance plans and
timelines.

Human Capital Strategic Review
(HCSR) is OPM’s annual review of an
agency’s design and implementation of
its HCOP, independent audit, and
HRStat programs to support mission
accomplishment and human capital
outcomes.

Independent audit program is a
component of an agency’s evaluation
system designed to review all human
capital management systems and select
human resources transactions to ensure
efficiency, effectiveness, and legal and
regulatory compliance.

Skills gap is a variance between the
current and projected workforce size
and skills needed to ensure an agency
has a cadre of talent available to meet
its mission, and make progress towards
its goals and objectives.

Standard is a consistent practice
within human capital management in
which agencies strive towards in each of
the four HCF systems. The standards
ensure that an agency’s human capital
management strategies, plans, and
practices:

(1) Are integrated with strategic plans,
annual performance plans and goals,
and other relevant budget, finance, and
acquisition plans;

(2) Contain measurable and
observable performance targets;

(3) Are communicated in an open and
transparent manner to facilitate cross-
agency collaboration to achieve mission
objectives; and

(4) Inform the development of human
capital management priority goals for
the Federal Government.

§250.203 Strategic human capital
management systems and standards.

Strategic human capital management
systems, standards, and focus areas are
defined within the Human Capital
Framework (HCF). The four systems
described below provide definitions and
standards for human capital planning,
implementation, and evaluation. OPM
may augment the definitions and
standards set forth in this section with
additional focus areas that the Director
of OPM will publish in such form as the
Director determines appropriate. The
HCF systems and standards are:

(a) Strategic planning and alignment.
A system that ensures agency human
capital programs are aligned with
agency mission, goals, and objectives
through analysis, planning, investment,
and measurement. The standards for the
strategic planning and alignment system
require an agency to ensure an agency’s
human capital management strategies,
plans, and practices—

(1) Integrate strategic plans, annual
performance plans and goals, and other
relevant budget, finance, and
acquisition plans;

(2) Contain measurable and
observable performance targets; and

(3) Communicate in an open and
transparent manner to facilitate cross-
agency collaboration to achieve mission
objectives.
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(b) Talent management. A system that
promotes a high-performing workforce,
identifies and closes skills gaps, and
implements and maintains programs to
attract, acquire, develop, promote, and
retain quality and diverse talent. The
standards for the Talent Management
system require an agency to—

(1) Plan for and manage current and
future workforce needs;

(2) Design, develop, and implement
proven strategies and techniques and
practices to attract, hire, develop, and
retain talent; and

(3) Make progress toward closing any
knowledge, skill, and competency gaps
throughout the agency.

(c) Performance culture. A system that
engages, develops, and inspires a
diverse, high-performing workforce by
creating, implementing, and
maintaining effective performance
management strategies, practices, and
activities that support mission
objectives. The standards for the
performance culture system require an
agency to have—

(1) Strategies and processes to foster
a culture of engagement and
collaboration;

(2) A diverse, results-oriented, high-
performing workforce; and

(3) A performance management
system that differentiates levels of
performance of staff, provides regular
feedback, and links individual
performance to organizational goals.

(d) Evaluation. A system that
contributes to agency performance by
monitoring and evaluating outcomes of
its human capital management
strategies, policies, programs, and
activities by meeting the following
standards—

(1) Ensuring compliance with merit
system principles; and

(2) Identifying, implementing, and
monitoring process improvements.

§250.204 Agency roles and
responsibilities.

(a) An agency must use the systems
and standards established in this part,
and any metrics that OPM subsequently
provides in guidance, to plan,
implement, evaluate and improve
human capital policies and programs.
These policies and programs must—

(1) Align with Executive branch
policies and priorities, as well as with
individual agency missions, goals, and
strategic objectives. Agencies must align
their human capital management
strategies to support the Federal
Workforce Strategic Priorities Report,
agency strategic plan, agency
performance plan, and budgets prepared
under OMB Circular A-11;

(2) Be based on comprehensive
workforce planning and analysis;

(3) Monitor and address skills gaps
within governmentwide and agency-
specific mission critical occupations by
using comprehensive data analytic
methods and gap closure strategies;

(4) Recruit, hire, develop, and retain
an effective workforce, especially in the
agency’s mission-critical occupations;

(5) Ensure leadership continuity by
implementing and evaluating
recruitment, development, and
succession plans for leadership
positions;

(6) Implement a knowledge
management process to ensure
continuity in knowledge sharing among
employees at all levels within the
organization;

(7) Sustain an agency culture that
engages employees by defining, valuing,
eliciting, and rewarding high
performance; and

(8) Hold the agency head, executives,
managers, human capital officers, and
human capital staff accountable for
efficient and effective strategic human
capital management, in accordance with
merit system principles.

(b) Each agency must meet the
statutory requirements of the
Government Performance and Results
Act Modernization Act (GPRAMA) by
including within the Annual
Performance Plan (APP) human capital
practices that are aligned to the APP.
The human capital portion of the APP
must include performance goals and
indicators. Guidance on preparing the
human capital portions of an agency’s
APP can be found in OMB Circular A—
11, part 6, section 200.

(c) An agency’s Deputy Secretary, or
equivalent, is responsible for ensuring
that the agency’s strategic plan includes
a description of the operational
processes, skills and technology, and
human capital information required to
achieve the agency’s goals and
objectives. Specifically, the Deputy
Secretary, or equivalent will—

(1) Allocate resources;

(2) Ensure the agency incorporates
applicable priorities identified within
the Federal Workforce Strategic
Priorities Report and is working to close
governmentwide and agency-specific
skills gaps; and

(3) Participate with the senior
management team in their agency’s (at
a minimum) quarterly HRStat reviews.

(d) Each agency must develop an
annual Human Capital Operation Plan
(HCOP) in support of the Federal human
capital assessment and agency APP, to
be reviewed annually, and updated if
needed, as part of the agency’s efforts to
improve its human capital processes.
The HCOP must demonstrate how an
agency’s human capital implementation

strategies will meet an agency’s mission
and strategic goals (e.g., human capital
policies, goals, objectives, and day-to-
day operational needs). The HCOP will
be made available to OPM upon request.
Guidance on preparing the human
capital portions of an agency’s APP can
be found in OMB Circular A-11, part 6,
section 200. The HCOP must—

(i) Be established through the
coordination of a working group that is
led by the agency’s Chief Human Capital
Officer and which should include the
agency’s Chief Operating Officer (COO),
Performance Improvement Officer (PIO),
Chief Information Officer (CIO), Chief
Financial Officer (CFO), and Equal
Employment Opportunity (EEO)
Director to ensure that budget,
technology, and performance processes
are integrated to support human capital
strategies and outcomes;

(ii) Support the design and
implementation of the human capital
strategy by approving the agency four-
year annual Human Capital Operation
Plan (AHCOP);

(iii) Be used to inform the
development of an agency’s strategic
plan, because an agency’s human capital
can affect whether or not a strategy or
strategic goal is achieved;

(iv) Explicitly describe the agency-
specific skill and competency gaps that
must be closed through the use of
agency selected human capital
strategies;

(v) Include annual human capital
performance goals and measures that
will support the evaluation of the
agency’s human capital strategies,
through HRStat reviews, and that are
aligned to support mission
accomplishment;

(vi) Reflect the systems and standards
defined in 250.203 above, consistent
with their agency strategic plan and
annual performance plan, to address
strategic human capital priorities and
goals; and

(vii) Address the governmentwide
priorities identified in the Federal
Workforce Strategic Priorities Report.

(e) Each agency must participate with
OPM in a Human Capital Strategic
Review (HCSR). The HCSR will be
conducted during the evaluation phase
and OPM will issue guidance about the
HCSR requirements.

(f) The Chief Human Capital Officer
must design, implement and monitor
agency human capital policies and
programs that—

(i) Ensure human capital activities
support merit system principles;

(ii) Use the OPM designated method
to identify governmentwide and agency-
specific skills gaps;
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(iii) Demonstrate how the agency is
using the principles within the Human
Capital Framework (HCF) to address
strategic human capital priorities and
goals;

(iv) Use the HRStat reviews, in
coordination with the agency
Performance Improvement Officer (PIO),
to assess the agency’s progress toward
meeting its strategic and performance
goals;

(v) Implement the HRStat Maturity
guidelines specified by OPM;

(vi) Use HRStat reviews to evaluate
their agency’s progress;

(vii) Establish and maintain an
Evaluation System to evaluate human
capital outcomes that is—

(A) Formal and documented; and

(B) Approved by OPM;

(viii) Maintain an independent audit
program, subject to full OPM
participation and evaluation, to review
periodically all human capital
management systems and the agency’s
human resources transactions to ensure
legal and regulatory compliance. An
agency must—

(A) Take corrective action to eliminate
deficiencies identified by OPM, or
through the independent audit, and to
improve its human capital management
programs and its human resources
processes and practices; and

(B) Based on OPM or independent
audit findings, issue a report to its
leadership and OPM containing the
analysis, results, and corrective actions
taken; and

(ix) Improve strategic human capital
management by adjusting strategies and
practices, as appropriate, after assessing
the results of performance goals,
indicators, and business analytics.

(g) The agency’s human capital
policies and programs must support the
implementation and monitoring of the
governmentwide Strategic Human
Capital Strategy, which is published by
OPM every four years, and—

(1) Improve strategic human capital
management by using performance
goals, indicators, and business analytics
to assess results of the human capital
management strategies planned and
implemented;

(2) Ensure human capital activities
support merit systems principles;

(3) Adjust human capital management
strategies and practices in response to
outcomes identified during quarterly
data-driven reviews of human capital
performance to improve organizational
processes; and

(4) Use the governmentwide and
agency-specific human capital strategies
to inform resource requests (e.g., staff
full-time equivalents, training,
analytical software, etc.) into the
agency’s annual budget process.

§250.205 System metrics.

OPM reserves the right to provide
additional guidance regarding metrics as
the need arises.

§250.206 Consequences of improper
agency actions.

If OPM finds that an agency has taken
an action contrary to a law, rule,
regulation, or standard that OPM
administers, OPM may require the
agency to take corrective action. OPM
may suspend or revoke a delegation
agreement established under 5 U.S.C.
1104(a)(2) at any time if it determines
that the agency is not adhering to the
provisions of the agreement. OPM may
suspend or withdraw any authority
granted under this chapter to an agency,
including any authority granted by
delegation agreement, when OPM finds
that the agency has not complied with
qualification standards OPM has issued,
instructions OPM has published, or the
regulations in this chapter. OPM also
may suspend or withdraw these
authorities when it determines that
doing so is in the interest of the civil
service for any other reason.

Subpart C—Employee Surveys

m 2. Subpart C is revised to read as
follows:

Subpart C—Employee Surveys
Sec.

250.301 Definitions.

250.302 Survey requirements.

250.303 Availability of results.

Subpart C—Employee Surveys

Authority: 5 U.S.C. 105; 5 U.S.C. 7101
note; Public Law 108-136

§250.301 Definitions.

Agency means an Executive agency,
as defined in 5 U.S.C. 105.

Senior leaders are the heads of
departments/agencies and their
immediate leadership team responsible
for directing the policies and priorities
of the department/agency. May hold
either a political or career appointment
and is typically a member of the senior
executive service.

Managers are those in management
positions who typically supervise one or
more Supervisors.

Supervisors are first-line supervisors
typically responsible for employees’
performance appraisals and leave
approval. Does not supervise other
supervisors.

§250.302 Survey requirements.

(a) Each executive agency must
conduct an annual survey of its
employees to assess topics outlined in
the National Defense Authorization Act
for Fiscal Year 2004, Pub. L. 108-136,
sec.1128, codified at 5 U.S.C. 7101.

(b) Each executive agency may
include additional survey questions
unique to the agency in addition to the
employee survey questions prescribed
by OPM under paragraph (c) of this
section.

(c) The 11 prescribed survey
questions are listed in the following
table:

(1) Leadership and Management practices that contribute to agency performance

My work unit has the job-relevant skills necessary to accomplish organizational goals.
Managers communicate the goals of the organization.

(2) Employee Satisfaction with—

Work Environment

My workload is reasonable.
Rewards and Recognition

Leadership Policies and Practices
How satisfied are you with your involvement in decisions that affect your work?
How satisfied are you with the information you receive from management on what’s going on in your organization?

The people | work with cooperate to get the job done.

In my work unit, differences in performance are recognized in a meaningful way.
How satisfied are you with the recognition you receive for doing a good job?
Opportunities for professional development and growth

| am given a real opportunity to improve my skills in my organization.

My talents are used well in the workplace.
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Opportunity to contribute to achieving organizational mission
| know how my work relates to the agency’s goals.

§250.303 Availability of results.

(a) Each agency will make the results
of its annual survey available to the
public and post the results on its Web
site unless the agency head determines
that doing so would jeopardize or
negatively impact national security. The
posted survey results will include the
following:

(1) The agency’s evaluation of its
survey results;

(2) How the survey was conducted;

(3) Description of the employee
sample, unless all employees are
surveyed;

(4) The survey questions and response
choices with the prescribed questions
identified;

(5) The number of employees
surveyed and number of employees who
completed the survey; and

(6) The number of respondents for
each survey question and each response
choice.

(b) Data must be collected by
December 31 of each calendar year.
Each agency must post the beginning
and ending dates of its employee survey
and either the survey results described
in paragraph (a) of this section, or a
statement noting the decision not to
post, no later than 120 days after the
agency completes survey
administration. OPM may extend this
date under unusual circumstances.

[FR Doc. 2016—02112 Filed 2-5—16; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2016-0462; Directorate
Identifier 2015-NM-144-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-600,
—700, —700C, —800, —900, and —900ER
series airplanes. This proposed AD was
prompted by a report of wire chafing
damage, which caused an electrical arc
to an adjacent hydraulic tube located on

the forward bulkhead of the main
landing gear (MLG) wheel well,
resulting in a hole in a hydraulic tube
and consequent total loss of system B
hydraulic fluid. This proposed AD
would require an inspection for chafing
damage of wire bundles and a hydraulic
tube in the right side of the MLG wheel
well, and corrective action if necessary;
and installation of clamps between the
wire bundles and hydraulic tube. We
are proposing this AD to prevent chafing
damage, which could result in electrical
arcing that can cause a hole in the
hydraulic tube and consequent loss of
hydraulic fluid, possibly resulting in a
fire in the MLG wheel well.

DATES: We must receive comments on
this proposed AD by March 24, 2016.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H-
65, Seattle, WA 98124-2207; telephone
206-544-5000, extension 1; fax 206—
766—5680; Internet https://
www.myboeingfleet. You may view this
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA.
For information on the availability of
this material at the FAA, call 425-227—
1221. It is also available on the Internet
at http://www.regulations.gov by
searching for and locating Docket No.
FAA-2016-0462.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
0462; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the

regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Sean J. Schauer, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office (ACO), 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: 425—
917-6479; fax: 425-917-6590; email:
sean.schauer@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2016-0462; Directorate Identifier 2015—
NM-144-AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received a report of damage
to wire W6128-0506—10. The wire had
chafed and arced to an adjacent
hydraulic tube located on the forward
bulkhead of the MLG wheel well. The
chafing and electrical arc created a
small hole in a system B hydraulic tube
and caused damage to the wire bundle,
which resulted in a ground fault
detection on the system A electrical
motor-driven pump (EMDP). The small
hole led to a total loss of system B
hydraulic fluid and the ground fault
resulted in removal of power from the
system A EMDP and illumination of the
system A EMDP low power light. An
investigation found that there was not
sufficient separation between the wire
bundles W6128, W8122, and the
adjacent hydraulic tube at that location.
This condition, if not corrected, could
result in electrical arcing that can cause
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a hole in the hydraulic tube and
consequent loss of hydraulic fluid,
possibly resulting in a fire in the MLG
wheel well.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Alert Service
Bulletin 737-29A1119, dated August 4,
2015. The service information describes
procedures for doing an inspection for
chafing damage of the wire bundles and
hydraulic tube in the right side of the
MLG wheel well, corrective actions, and
installation of clamps and an optional
spacer between the wire bundles and
hydraulic tube. This service information
is reasonably available because the

interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously. For information on the

ESTIMATED COSTS

procedures and compliance times, see
this service information at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
0462.

The phrase “corrective actions” is
used in this proposed AD. “Corrective
actions” are actions that correct or
address any condition found. Corrective
actions in an AD could include, for
example, repairs.

Costs of Compliance

We estimate that this proposed AD
affects 1,270 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection and Installation .........c.ccccoveniinienne 2 work-hours x $85 per hour = $170 ............. $9 $179 $227,330

We have received no definitive data
that would enable us to provide cost
estimates for the on-condition actions
specified in this proposed AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—

2016—-0462; Directorate Identifier 2015—
NM-144-AD.

(a) Comments Due Date

We must receive comments by March 24,
2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 737-600, —700, —700C, —800, —900,
and —900ER series airplanes, certificated in
any category, as identified in Boeing Alert
Service Bulletin 737-29A1119, dated August
4, 2015.

(d) Subject

Air Transport Association (ATA) of
America Code 29, Hydraulic power.

(e) Unsafe Condition

This AD was prompted by a report of wire
chafing damage, which caused an electrical
arc to an adjacent hydraulic tube located on
the forward bulkhead of the main landing
gear (MLG) wheel well, resulting in a hole in
a hydraulic tube and consequent total loss of
system B hydraulic fluid. We are issuing this
AD to prevent chafing damage, which could
result in electrical arcing that can cause a
hole in the hydraulic tube and consequent
loss of hydraulic fluid, possibly resulting in
a fire in the MLG wheel well.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection and Corrective Action and
Clamp Installation

Within 24 months after the effective date
of this AD: Do the actions specified in
paragraphs (g)(1) and (g)(2) of this AD:

(1) Do a detailed inspection for chafing
damage of the wire bundles and hydraulic
tube in the right side of the MLG wheel well,
and do all applicable corrective actions, in


http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 81, No. 25/Monday, February 8, 2016 /Proposed Rules

6477

accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-29A1119, dated August 4, 2015. Do all
applicable corrective actions before further
flight.

(2) Install new clamps and an optional
spacer between the wire bundles and
hydraulic tube in the right side of the MLG
wheel well, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-29A1119, dated August
4, 2015.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (i)(1) of this AD. Information may
be emailed to: 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane and the
approval must specifically refer to this AD.

(i) Related Information

(1) For more information about this AD,
contact Sean J. Schauer, Aerospace Engineer,
Systems and Equipment Branch, ANM-130S,
FAA, Seattle Aircraft Certification Office
(ACQO), 1601 Lind Avenue SW., Renton, WA
98057-3356; phone: 425-917-6479; fax: 425—
917-6590; email: sean.schauer@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P. O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—-766—-5680;
Internet https://www.myboeingfleet. You may
view this referenced service information at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on January
27, 2016.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016—02193 Filed 2—-5-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 936

[SATS No. OK-037-FOR; Docket ID: OSM-
2015-0006; S1D1S SS08011000 SX064A000
167S180110; S2D2S SS08011000
SX064A000 16XS501520]

Oklahoma Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSMRE), are announcing receipt of a
proposed amendment to the Oklahoma
regulatory program (Oklahoma program)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Oklahoma proposes revisions to its
regulations regarding: Permit eligibility
for permits with violations on lands
eligible for remining; permit suspension
or rescission posting locations and
appeal procedures; requiring GPS
coordinates for aspects of permit maps;
topsoil removal distances; blasting
records requirements; annual reporting
requirements; temporary cessation of
operations requirements; casing and
sealing temporary underground
openings; right of entry requirements;
surface drainage associated with auger
mining; correcting reference errors;
updating addresses; and correcting
spelling and grammatical errors.
Oklahoma intends to revise its program
to be no less effective than the Federal
regulations and to improve operational
efficiency.

This document gives the times and
locations that the Oklahoma program
and this proposed amendment to that
program are available for your
inspection, the comment period during
which you may submit written
comments on the amendment, and the
procedures that we will follow for the
public hearing, if one is requested.
DATES: We will accept written
comments on this amendment until 4:00
p-m., central time, March 9, 2016. If
requested, we will hold a public hearing
on the amendment on March 4, 2016.
We will accept requests to speak at a
hearing until 4:00 p.m., central time on
February 23, 2016.

ADDRESSES: You may submit comments,
identified by SATS No. OK-037-FOR,
by any of the following methods:

e Mail/Hand Delivery: Director, Tulsa
Field Office, Office of Surface Mining

Reclamation and Enforcement, 1645
South 101st East Avenue, Suite 145,
Tulsa, Oklahoma 74128-4629.

e Fax:(918) 581-6419.

e Federal eRulemaking Portal: The
amendment has been assigned Docket
ID OSM-2015-0006. If you would like
to submit comments go to http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Comment Procedures” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
review copies of the Oklahoma program,
this amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document, you must go to the
address listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting OSMRE’s Tulsa Field Office
or the full text of the program
amendment is available for you to read
at www.regulations.gov.

Elaine Ramsey, Director, Tulsa Field
Office, Office of Surface Mining
Reclamation and Enforcement, 1645
South 101st East Avenue, Suite 145,
Tulsa, Oklahoma 74128-4629.

Telephone: (918) 581-6430.

Email: eramsey@osmre.gov.

In addition, you may review a copy of
the amendment during regular business
hours at the following location:
Oklahoma Department of Mines, 2915
N. Classen Blvd., Suite 213, Oklahoma
City, Oklahoma 73106-5406.
Telephone: (405) 427-3859.

FOR FURTHER INFORMATION CONTACT:
Elaine Ramsey, Director, Tulsa Field
Office. Telephone: (918) 581-6430.
SUPPLEMENTARY INFORMATION:

1. Background on the Oklahoma Program

II. Description of the Proposed Amendment
III. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Oklahoma
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “. . .
State law which provides for the
regulation of surface coal mining and
reclamation operations in accordance
with the requirements of this Act. . ;
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and rules and regulations consistent
with regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Oklahoma
program on January 19, 1981. You can
find background information on the
Oklahoma program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Oklahoma program in
the January 19, 1981, Federal Register
(46 FR 4902). You can also find later
actions concerning the Oklahoma
program and program amendments at 30
CFR 936.10, 936.15, and 936.16.

II. Description of the Proposed
Amendment

By letter dated September 25, 2015
(Administrative Record No. OK-1003),
Oklahoma sent us an amendment to its
program under SMCRA (30 U.S.C. 1201
et seq.). Oklahoma submitted the
proposed amendment on its own
initiative. Below is a summary of
Oklahoma’s proposed changes. The full
text of the program amendment is
available for you to read at the locations
listed above under ADDRESSES or at
www.regulations.gov.

Oklahoma proposes to make
substantive changes to Title 460.
Department of Mines: Chapter 20, The
Permanent Regulations Governing the
Coal Reclamation Act of 1979, in the
following subchapters. Additionally,
Oklahoma plans on making several non-
substantive changes throughout its
regulations regarding updating
addresses, correcting reference errors,
grammatical corrections, and spelling
€ITOTS.

1. Subchapter 15. Requirements for
Permits and Permit Processing

Oklahoma proposes to revoke section
460:20-15-6.7(a)(2)(A) regarding
permits issued before September 30,
2004.

Oklahoma proposes to add new a
requirement that suspension or
rescission notices be posted at the field
office closest to the permit area at
460:20-15-10.1(c)(2)

Oklahoma proposes to clarify the
suspension and rescission appeal
process at 460:20-15-10.1(d) and (e).

2. Subchapter 29. Underground Mining
Permit Applications: Minimum
Requirements for Information on
Environmental Resources

Oklahoma proposes to add the
requirements for GPS coordinates for
each building on permit application
maps at section 460:20-29-10(4).

Oklahoma proposes to add the
permitting requirement to list the depth
to mined coal in section 460:20-29—
11(a)(5).

3. Subchapter 43. Permanent Program
Performance Standards: Surface Mining
Standards

Oklahoma proposes to add language
regarding minimum topsoil removal
distance from the active pit in section
460:20-43-7(a)(1).

Oklahoma proposes to add new
language regarding blasting records in
section 460:20—43-23.

Oklahoma proposes to add new
language regarding annual reporting
requirements for contemporaneous
reclamation in section 460:20—43-37(2).

Oklahoma proposes to add new
language regarding qualification
standards for temporary cessation of
operations in section 460:20—43—49(a)
and (c).

4. Subchapter 45. Permanent Program
Performance Standards: Underground
Mining Activities

Oklahoma proposes to add language
regarding casing and sealing
underground openings during
temporary cessation of operations in
section 460:20—45-5(c).

Oklahoma proposes to add language
regarding right of entry information in
section 460:20—45-17(b).

5. Subchapter 47. Special Permanent
Program Performance Standards: Auger
Mining

Oklahoma proposes to add new
language regarding surface drainage
during auger mining operations in
section 460:20—47—4(d).

I11. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the State program.

Electronic or Written Comments

If you submit written comments, they
should be specific, confined to issues
pertinent to the proposed regulations,
and explain the reason for any
recommended change(s). We appreciate
any and all comments, but those most
useful and likely to influence decisions
on the final regulations will be those
that either involve personal experience
or include citations to and analyses of
SMCRA, its legislative history, its
implementing regulations, case law,
other pertinent State or Federal laws or
regulations, technical literature, or other
relevant publications.

We cannot ensure that comments
received after the close of the comment
period (see DATES) or sent to an address
other than those listed (see ADDRESSES)
will be included in the docket for this
rulemaking and considered.

Public Availability of Comments

Before including your address, phone
number, email address, or other
personally identifiable information in
your comment, you should be aware
that your entire comment including
your personally identifiable
information, may be made publicly
available at any time. While you can ask
us in your comment to withhold your
personally identifiable information from
public review, we cannot guarantee that
we will be able to do so.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by
4:00 p.m., central time on February 23,
2016. If you are disabled and need
reasonable accommodations to attend a
public hearing, contact the person listed
under FOR FURTHER INFORMATION
CONTACT. We will arrange the location
and time of the hearing with those
persons requesting the hearing. If no one
requests an opportunity to speak, we
will not hold a hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at the
public hearing provide us with a written
copy of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings are open to
the public and, if possible, we will post
notices of meetings at the locations
listed under ADDRESSES. We will make
a written summary of each meeting a
part of the administrative record.
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IV. Procedural Determinations

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Other Laws and Executive Orders
Affecting Rulemaking

When a State submits a program
amendment to OSMRE for review, our
regulations at 30 CFR 732.17(h) require
us to publish a notice in the Federal
Register indicating receipt of the
proposed amendment, its text or a
summary of its terms, and an
opportunity for public comment. We
conclude our review of the proposed
amendment after the close of the public
comment period and determine whether
the amendment should be approved,
approved in part, or not approved. At
that time, we will also make the
determinations and certifications
required by the various laws and
executive orders governing the
rulemaking process and include them in
the final rule.

List of Subjects in 30 CFR Part 936
Intergovernmental relations, Surface

mining, Underground mining.
Dated: October 15, 2015.

Ervin J. Barchenger,

Regional Director, Mid-Continent Region.
Note: This document was received by the

Office the Federal Register on February 3,
2016.

[FR Doc. 2016—02463 Filed 2-5—16; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 946

[SATS No. VA-127-FOR; Docket ID: OSM-
2015-0003; S1D1S SS08011000 SX064A000
67F 167S180110; S2D2S SS08011000
SX064A000 33F 16XS501520]

Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Proposed rule; reopening of the
public comment period.

SUMMARY: We are reopening the public
comment period on the proposed
amendment to the Virginia regulatory
program (the Virginia program)
published on October 22, 2015. The
comment period is being reopened in
order to afford the public more time to
comment. Virginia is proposing to revise

its regulations in light of legislative

changes made by the General Assembly

of Virginia. If approved, the proposed
amendment would incorporate these
legislative changes into the approved

State program. Additionally, the state

regulations would be amended to revise

the language of the public participation
regulations to clarify proof of
publication, remove the self-bonding
instrument, and remove duplicate pool
bond regulations already addressed
under the Code of Virginia.

DATES: We will accept written

comments on this amendment until 4:00

p-m., Eastern Standard Time (E.S.T.),

March 9, 2016.

ADDRESSES: You may submit comments,

identified by SATS No. VA-127-FOR,

Docket ID: OSM-2015-003 by any of the

following methods:

e Mail/Hand Delivery: Mr. Earl
Bandy, Field Office Director, Knoxville
Field Office, Office of Surface Mining
Reclamation and Enforcement, 710
Locust Street, 2nd Floor, Knoxville,
Tennessee 37902.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Comment Procedures” heading
of the SUPPLEMENTARY INFORMATION
section of the proposed rule published
in the Federal Register on October 22,
2015, (80 FR 63933).

Docket: For access to the docket to
review copies of the Virginia program,
this amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document, you must go to the
address listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendment by
contacting OSMRE’s Knoxville Field
Office or the full text of the program
amendment is available for you to read
at www.regulations.gov.

Mr. Earl Bandy, Field Office Director,
Knoxville Field Office, Office of
Surface Mining Reclamation and
Enforcement, 710 Locust Street, 2nd
Floor, Knoxville, Tennessee 37902.
Telephone: (865) 545—4103 ext 186.
Email: ebandy@osmre.gov.

In addition, you may review a copy of
the amendment during regular business
hours at the following location: Mr.
Harve A. Mooney, Legal Services
Officer, Virginia Department of Mines,
Minerals and Energy, 3405 Mountain

Empire Road, Big Stone Gap, Virginia
24219. Telephone: (276) 523—-8271.
Email: harve.mooney@
dmme.virginia.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Earl Bandy, Field Office Director,
Knoxville Field Office. Telephone: (865)
545—4103 ext 186. Email: ebandy@
osmre.gov.

SUPPLEMENTARY INFORMATION: On
October 22, 2015, we published a
proposed rule in the Federal Register
that would revise the Virginia program
(80 FR 63933) (Administrative Record
No. VA 2026). The amendment involves
statutory provisions of the Virginia Coal
Surface Mining Control and
Reclamation Act of 1979 (VASMCRA)
and regulation changes that revise the
language of the public participation
regulations to clarify proof of
publication, remove the self-bonding
instrument, and remove duplicate pool
bond regulations already addressed
under the Code of Virginia.

On November 18, 2015, we received
a request from an attorney representing
Southern Appalachian Mountain
Stewards and the Sierra Club to extend
the public comment period
(Administrative Record No. VA 2027).
We are granting the request to afford the
public more time to comment on the
amendment.

The full text of the program
amendment is available for you to read
at the locations listed above under
ADDRESSES or at www.regulations.gov.

Dated: December 9, 2015.
Thomas D. Shope,
Regional Director, Appalachian Region.
[FR Doc. 2016—02460 Filed 2—-5—16; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AP42

Prescriptions in Alaska and U.S.
Territories and Possessions

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) is proposing to remove its
medical regulation that governs
medications provided in Alaska and
territories and possessions of the United
States because this regulation is
otherwise subsumed by another VA
medical regulation related to provision
of medications that are prescribed by
non-VA providers.
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DATES: Comments must be received by
VA on or before April 8, 2016.
ADDRESSES: Written comments may be
submitted: By mail or hand-delivery to
Director, Regulations Management
(02REG), Department of Veterans
Affairs, 810 Vermont Avenue NW.,
Room 1068, Washington, DC 20420; by
fax to (202) 273-9026; or through http://
www.Regulations.gov. Comments
should indicate that they are submitted
in response to “RIN 2900—[WP2013—
04]—Prescriptions in Alaska and U.S.
Territories and Possessions.” All
comments received will be available for
public inspection in the Office of
Regulation Policy and Management,
Room 1063B, between the hours of 8
a.m. and 4:30 p.m., Monday through
Friday (except holidays). Call (202) 461—
4902 for an appointment. (This is not a
toll-free number.) In addition during the
comment period, comments may be
viewed online through the Federal
Docket Management System at http://
www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Kristin J. Cunningham, Director,
Business Policy, Chief Business Office
(10NB6), Veterans Health
Administration, Department of Veterans
Affairs, 810 Vermont Ave. NW.,
Washington, DC 20420; (202) 382—2508.
(This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: Under
section 1712(d) of title 38 United States
Code (U.S.C.), VA must furnish
medications to veterans who receive
increased compensation or pension
benefits by reason of being permanently
housebound or in need of regular aid
and attendance, if such medications are
prescribed for the treatment of any
injury or illness suffered by such
veteran. Section 1712(d) is distinct from
the more general authority under 38
U.S.C. 1710 to provide medications to
veterans as hospital care and medical
services; veterans under section 1712(d)
do not have to be receiving VA hospital
care or medical services as a condition
of VA furnishing medications to treat
their injury or illness. VA originally
promulgated two regulations on October
4, 1967, to implement section 1712(d),
in title 38 Code of Federal Regulations
(CFR) 17.60d and 17.60e. See 32 FR
13816. Because section 1712(d) does not
require these certain veterans to be
receiving VA hospital care or medical
services as a condition of receiving
medications from VA, § 17.60d provided
that VA pharmacies would fill
prescriptions for these veterans if such
prescriptions were ‘‘not part of
authorized Veterans Administration
hospital or outpatient care,” and were
“ordered by a private or non-VA”

provider, and if the medications were
“prescribed as specific therapy in the
treatment of any of the veteran’s
illnesses or injuries.” See 32 FR 13816
(October 4, 1967). Section 17.60e, in
turn, addressed geographic areas that, at
the time, did not have VA pharmacies—
§17.60e provided that in those areas
without VA pharmacies, VA may
reimburse the cost of prescriptions that
otherwise would have been filled under
§17.60d. See 32 CFR 13816 (October 4,
1967). The intent of § 17.60e was to
supplement § 17.60d, to ensure that
eligible veterans under section 1712(d)
and § 17.60d were able to have their
medications furnished by VA, even if
such veterans lived in Alaska and
territories and possessions of the U.S.
where there were no VA pharmacies.

Sections 17.60d and 17.60e were
renumbered as §§17.96 and 17.97,
respectively, and § 17.97 was further
revised at that time to remove reference
to the former § 17.60d and to insert a
reference to the relevant section 1712
authority. See 61 FR 21964 (May 13,
1996). Section 17.96 was later revised to
permit the filling of prescriptions by
non-VA pharmacies in state homes
under contract with VA. 63 FR 37779
(July 14, 1998). Sections 17.96 and 17.97
relate to the same cohort of veterans for
whom VA is authorized to provide
prescription medication under section
1712(d), and § 17.97 was intended to
supplement § 17.96, although the
supplementing effect of § 17.97 is not as
apparent as when these regulations were
first promulgated as §§17.60d and
17.60e. Because the same cohort of
veterans is at issue in §§17.96 and
17.97, and because § 17.96 already
provides for the filling of prescriptions
in non-VA pharmacies, a separate
§17.97 to address prescriptions in non-
VA pharmacies (pharmacies in areas
without VA pharmacies) is no longer
necessary. We would, therefore, remove
§17.97 and mark it reserved for future
use, and would revise § 17.96 to clarify
that any non-VA pharmacy under
contract with VA may be used, not just
those non-VA pharmacies in state
homes.

Effect of Rulemaking

The Code of Federal Regulations, as
proposed to be revised by this
rulemaking, would represent the
exclusive legal authority on this subject.
No contrary rules or procedures would
be authorized. All VA guidance would
be read to conform with this proposed
rulemaking if possible or, if not
possible, such guidance would be
superseded by this rulemaking.

Paperwork Reduction Act

This proposed rule contains no
provisions constituting a collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
proposed rule would directly affect only
individuals and would not directly
affect small entities. Therefore, pursuant
to 5 U.S.C. 605(b), this amendment
would be exempt from the initial and
final regulatory flexibility analysis
requirements of 5 U.S.C. 603 and 604.

Executive Order 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB) as “‘any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this proposed rule have
been examined, and it has been
determined not to be a significant
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regulatory action under Executive Order
12866. VA’s impact analysis can be
found as a supporting document at
http://www.regulations.gov, usually
within 48 hours after the rulemaking
document is published. Additionally, a
copy of the rulemaking and its impact
analysis are available on VA’s Web site
at http://www.va.gov/orpm/, by
following the link for “VA Regulations
Published From FY 2004 Through Fiscal
Year to Date.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This proposed rule would
have no such effect on State, local, and
tribal governments, or on the private
sector.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.007, Blind Rehabilitation Centers;
64.008, Veterans Domiciliary Care;
64.009, Veterans Medical Care Benefits;
64.010, Veterans Nursing Home Care;
64.011, Veterans Dental Care; 64.012,
Veterans Prescription Service; 64.014,
Veterans State Domiciliary Care; 64.015,
Veterans State Nursing Home Care;
64.018, Sharing Specialized Medical
Resources; 64.019, Veterans
Rehabilitation Alcohol and Drug
Dependence; 64.022, Veterans Home
Based Primary Care; and 64.024, VA
Homeless Providers Grant and Per Diem
Program.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Robert D. Snyder, Interim Chief of Staff,
Department of Veterans Affairs,
approved this document on January 29,
2016, for publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Health care, Health facilities,
Health professions, Health records,
Homeless, Mental health programs,
Nursing homes, Veterans.

Dated: February 2, 2016.
William F. Russo,
Director, Office of Regulation Policy &
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons set forth in the
preamble, we propose to amend 38 CFR
part 17 as follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.

m 2. Amend § 17.96 by revising the
introductory paragraph to read as
follows:

§17.96 Medication prescribed by non-VA
physicians.

Any prescription, which is not part of
authorized Department of Veterans
Affairs hospital or outpatient care, for
drugs and medicines ordered by a
private or non-Department of Veterans
Affairs doctor of medicine or doctor of
osteopathy duly licensed to practice in
the jurisdiction where the prescription
is written, shall be filled by a
Department of Veterans Affairs
pharmacy or a non-VA pharmacy under
contract with VA, to include non-VA
pharmacy in a state home under
contract with VA for filling
prescriptions for patients in state
homes, provided:

* * * * *

[§17.97 Removed and Reserved]

m 3. Remove §17.97 and mark as
reserved for future use.

[FR Doc. 201602350 Filed 2-5-16; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2015-0807; FRL-9941-94—
Region 9]

Approval of California Air Plan
Revisions, Department of Pesticide
Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
revisions to the California Department
of Pesticide Regulations (CDPR) portion
of the California State Implementation
Plan (SIP). These revisions concern
emissions of volatile organic

compounds (VOCs) from pesticides. We
are proposing to approve these rules to
regulate these emission sources under
the Clean Air Act (CAA or the Act). We
are taking comments on this proposal
and plan to follow with a final action.

DATES: Any comments must arrive by
March 9, 2016.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2015-0807 at http://
www.regulations.gov, or via email to
Steckel. Andrew@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Nancy Levin, EPA Region IX, (415) 972—
3848, levin.nancy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to the EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What is the purpose of the submitted
rules and rule revisions?
II. The EPA’s Evaluation and Action
A. How is the EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. EPA Recommendations To Further
Improve the Rules
D. Public Comment and Proposed Action
III. Incorporation by reference
IV. Statutory and Executive Order Reviews
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1. The State’s Submittal
A. What rules did the State submit?

This proposal addresses additions and
amendments to Title 3 of the California

Code of Regulations (3 CCR) made by
CDPR Regulation 12—-001
(“Nonfumigant Regulations”). Table 1
lists the new and amended regulations

TABLE 1—SUBMITTED RULES

with the dates that they were adopted
by the CDPR and submitted by the
California Air Resources Board (CARB).

Local agency Rule No. Rule title Qrﬂgﬁtggé Submitted

3 CCR 6452 Reduced VOC Emissions Field Fumigation Methods ..........ccccccecvvvennnne 05/23/13 02/04/15

3 CCR 6452.2 VOC EMISSION LIMIES .oooiuvieiiiiieeiiie et eeee e 05/23/13 02/04/15

3 CCR 6558 Recommendations for Use of Nonfumigants in the San Joaquin Valley 05/23/13 02/04/15
(SJV) Ozone Nonattainment Area (NAA).

3 CCR 6577 Sales of Nonfumigants for Use in the SJV Ozone NAA .........ccccoevveneen. 05/23/13 02/04/15

3 CCR 6864 Criteria for Identifying Pesticides as Toxic Air Contaminants 05/23/13 02/04/15

3 CCR 6880 Criteria to Designate Low-VOC or High-VOC Nonfumigant Pesticide 05/23/13 02/04/15
Products.

3 CCR 6881 Annual VOC Emissions Inventory Report ..........ccccoveieneiienenieeneneene. 05/23/13 02/04/15

3 CCR 6883 Recommendation Requirements in the SJV Ozone NAA 05/23/13 02/04/15

3 CCR 6884 SJV Ozone NAA Use Prohibitions ..........cccceceieeieiennenne. 05/23/13 02/04/15

3 CCR 6886 Dealer Responsibilities for the SJV Ozone NAA ........ccccvviiiiiiiiieinees 05/23/13 02/04/15

On August 4, 2015, the submittal for
CDPR’s Nonfumigant Regulations was
deemed by operation of law to meet the
completeness criteria in 40 CFR part 51
Appendix V, which must be met before
formal EPA review.

B. Are there other versions of these
rules?

There are no previous versions of 3
CCR 6558, 6577, 6864, 6880, 6883, 6884,
or 6886 in the SIP. We approved earlier
versions of 3 CCR 6452, 6452.2 and
6452.4 (now 6881) into the SIP on
October 26, 2012 (77 FR 65294).

C. What is the purpose of the submitted
rules and rule revisions?

VOCs help produce ground-level
ozone, smog and PM, which harm
human health and the environment.
Section 110(a) of the CAA requires
States to submit regulations that control
VOC emissions. The overall purpose of
the new and amended regulations is to
regulate certain nonfumigant pesticide
products applied to certain crops in the
SJV ozone NAA when VOC emissions
meet or exceed 95% of the 18.1 tons per
day limit on VOC emissions, or 17.2
tons per day. CDPR added or revised the
rules specified above largely to establish
limits on the sale and use of high-VOC
formulations of nonfumigant pesticide
products that contain abamectin,
chlorpyrifos, gibberellins, or oxyfluorfen
as their primary active ingredient, for
use on any of the following seven crops:
Alfalfa, almond, citrus, cotton, grape,
pistachio, and walnut. These
restrictions are only triggered when the
VOC emissions meet or exceed 17.2 tons
per day, as reported in the CDPR’s
Annual VOC Emissions Inventory
Report. They apply only during the

May-October “ozone season.” Once
high-VOC product prohibitions are in
effect, they must remain in effect until
the “hypothetical emissions” (i.e., the
estimated VOC emissions if the
prohibitions were not in effect) for
pesticides in the SJV ozone NAA
comply with the 17.2 tons per day limit
for at least two consecutive years. The
rules include a calculation to determine
the “hypothetical emissions.” The rules
also require pest control dealers to
provide customers written information
about these restrictions and to indicate
on the invoice that the written
information was provided. Pest control
advisors are prohibited from
recommending a restricted nonfumigant
product, unless it qualifies under an
exception.

The EPA’s technical support
document (TSD) has more information
about these rules.

II. The EPA’s Evaluation and Action

A. How is the EPA evaluating the rules?

SIP rules must be enforceable (see
CAA section 110(a)(2)), must not
interfere with applicable requirements
concerning attainment and reasonable
further progress or other CAA
requirements (see CAA section 110(1)),
and must not modify certain SIP control
requirements in nonattainment areas
without ensuring equivalent or greater
emissions reductions (see CAA section
193).

Generally, SIP rules must require
Reasonably Available Control
Technology (RACT) for each category of
sources covered by a Control
Techniques Guidelines (CTG) document
as well as each major source of VOCs in
ozone nonattainment areas classified as
moderate or above (see CAA section

182(b)(2)). Because there are no relevant
EPA CTG documents and because there
are no major sources of VOCs for
nonfumigant pesticides, nonfumigant
pesticides are not subject to RACT
requirements. However, nonfumigant
pesticide use is subject to other VOC
limits and requirements described in the
TSD.

Guidance and policy documents that
we use to evaluate enforceability,
revision/relaxation and rule stringency
requirements for the applicable criteria
pollutants include the following:

1. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations,”
EPA, May 25, 1988 (the Bluebook,
revised January 11, 1990).

2. “Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies,” EPA Region 9, August 21,
2001 (the Little Bluebook).

B. Do the rules meet the evaluation
criteria?

We believe these rules are consistent
with CAA requirements and relevant
guidance regarding enforceability,
stringency, and SIP revisions. The TSD
has more information on our evaluation.

C. EPA Recommendations To Further
Improve the Rules

The TSD describes additional rule
revisions that we recommend for the
next time the local agency modifies the
rules but are not currently the basis for
rule disapproval.

E. Public Comment and Proposed
Action

As authorized in section 110(k)(3) of
the Act, the EPA proposes to fully
approve the submitted rules because we
believe they fulfill all relevant
requirements. We will accept comments
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from the public on this proposal until
March 9, 2016. Unless we receive
convincing new information during the
comment period, we intend to publish

a final approval action that will
incorporate these rules into the federally
enforceable SIP.

III. Incorporation by Reference

In this rule, the EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, the EPA is
proposing to incorporate by reference
the CDPR rules as described in Table 1
of this notice. The EPA has made, and
will continue to make, these documents
available electronically through
www.regulations.gov and in hard copy
at the appropriate EPA office (see the
ADDRESSES section of this preamble for
more information).

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve State choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this proposed action
merely proposes to approve State law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this proposed action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ isnot a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: January 14, 2016.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2016—02314 Filed 2-5-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—OAR-2012-0953; FRL-9941-96-
Region 6]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Infrastructure or Requirements for the
2008 Ozone and 2010 Nitrogen Dioxide
National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
elements of State Implementation Plan
(SIP) submissions from the State of
Texas for Ozone (0O3) and Nitrogen
Dioxide (NO,) National Ambient Air

Quality Standards (NAAQS). These
submittals address how the existing SIP
provides for implementation,
maintenance, and enforcement of the
2008 O3 and 2010 NO, NAAQS
(infrastructure SIPs or i-SIPs). These i-
SIPs ensure that the State’s SIP is
adequate to meet the state’s
responsibilities under the Federal Clean
Air Act (CAA).

DATES: Written comments must be
received on or before March 9, 2016.

ADDRESSES: Submit your comments,
identified by Docket No. EPA-R06—
OAR-2012-0953 at http://
www.regulations.gov or via email to
fuerst.sherry@epa.gov. Follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact Sherry Fuerst, (214) 665—6454,
fuerst.sherry@epa.gov. For the full EPA
public comment policy, information
about CBI or multimedia submissions,
and general guidance on making
effective comments, please visit http://
www2.epa.gov/dockets/commenting-
epa-dockets.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available at
either location (e.g., CBI).

FOR FURTHER INFORMATION CONTACT:
Sherry Fuerst, telephone (214) 665—
6454, fuerst.sherry@epa.gov. To inspect
the hard copy materials, please schedule
an appointment with her or Bill Deese
at (214) 665-7253.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us,”
or “our” means the EPA.
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I. Background

On March 12, 2008, we revised the
primary and secondary Oz NAAQS
(hereafter the 2008 O; NAAQS) ! to
0.075 parts per million (ppm), expressed
to three decimal places, based on a 3-
year average of the fourth-highest
maximum 8-hour average concentration.
(73 FR 16436, March 27, 2008).2
Primary NAAQS protect public health
and secondary NAAQS protect the
public welfare (CAA section 109).

Likewise, on January 22, 2010, we
revised the primary national ambient air
quality standard (hereafter the 2010 NO,
NAAQS)3 for oxides of nitrogen as
measured by nitrogen dioxide (NO,), for
1-hour standard at a level of 100 ppb,
based on the 3-year average of the 98th
percentile of the yearly distribution of 1-
hour daily maximum concentrations, to
supplement the existing annual
standard. We also established
requirements for a NO, monitoring
network that includes monitors at
locations where maximum NO»
concentrations are expected to occur,
including within 50 meters of major
roadways, as well as monitors sited to
measure the area-wide NO,
concentrations that occur more broadly
across communities. (75 FR 6474,
February 9. 2010).4

Each state must submit an i-SIP
within three years after the
promulgation of a new or revised
NAAQS. Section 110(a)(2) of the CAA
includes a list of specific elements the
i-SIP must meet. We issued guidance
addressing the i-SIP elements for
NAAQS.5 The Chairman of the Texas
Commission on Environmental Quality

1The previous O3 NAAQS were issued in 1997.
The 1997 primary and secondary NAAQS were
established as 0.08 ppm not to be exceeded as
determined by the 3-year average of the annual
fourth-highest daily maximum 8-hour
concentrations (62 FR 38856, July 18, 1997).

2 Although the effective date of the Federal
Register notice for the final rule was May 27, 2008,
the rule was signed by the Administrator and
publicly disseminated on March 12, 2008.
Therefore, the deadline for submittal of
infrastructure SIPs for the 2008 O; NAAQS was
March 12, 2011.

3The previous NO> NAAQS was issued in 1996.
It established a primary and secondary standards of
for nitrogen dioxide (NO>) as 0.053 parts per
million (ppm) (100 micrograms per meter cubed (g/
m3)) annual arithmetic average. (61 FR 52852,
October 8, 1996).

4 Although the effective date of the Federal
Register notice for the final rule was April 12, 2010,
the rule was signed by the Administrator and
publicly disseminated on January 22, 2010.
Therefore, the deadline for submittal of
infrastructure SIPs for the 2008 NO, NAAQS was
January 22, 2013.

5“Guidance on Infrastructure State
Implementation Plan (SIP) Elements under Clean
Air Act Sections 110(a)(1) and 110(a)(2),”
Memorandum from Stephen D. Page, September 13,
2013.

(TCEQ) submitted i-SIP revisions to
address these revised NAAQS.

We are proposing to approve the
Texas i-SIP submittals for the 2008
Ozone and 2010 NO, NAAQS.® Copies
of these SIP submissions are included in
the docket for this proposed rulemaking.

II. EPA’s Evaluation of Texas’ 2008 O3
and 2010 NO, NAAQS Infrastructure
Submissions

Below is a summary of our evaluation
of the Texas i-SIP for the relevant
elements of 110(a)(2) we are proposing
to approve. Texas provided
demonstrations of how the existing
Texas SIP meets the requirements of the
2010 NO, NAAQS on December 7, 2012,
and for the 2008 O3 NAAQS on
December 13, 2012. A detailed
discussion of our evaluation can be
found in the Technical Support
Document (TSD) for this action. The
TSD can be accessed through
www.regulations.gov (e-docket EPA—
R06-OAR-2012-0953).

(A) Emission limits and other control
measures: The SIP must include
enforceable emission limits and other
control measures, means or techniques,
schedules for compliance and other
related matters as needed to implement,
maintain and enforce each of the
NAAQS.”

The Texas Clean Air Act (TCAA)
provides the TCEQ, its Chairman, and
its Executive Director with broad legal
authority. They can adopt emission
standards and compliance schedules
applicable to regulated entities;
emission standards and limitations and
any other measures necessary for
attainment and maintenance of national
standards; and, enforce applicable laws,

6 Additional information on: The history of the O3
and NO, NAAQS, its levels, forms and,
determination of compliance; EPA’s approach for
reviewing i-SIPs; the details of the SIP submittal
and EPA’s evaluation; the effect of recent court
decisions on i-SIPs; the statute and regulatory
citations in the Texas SIP specific to this review;
the specific i-SIP applicable CAA and our
regulatory citations; Federal Register Notice
citations for Texas SIP approvals; Texas’ minor New
Source Review program and our approval activities;
and, Texas’ Prevention of Significant Deterioration
(PSD) program can be found in the Technical
Support Document (TSD).

7 The specific nonattainment area plan
requirements of section 110(a)(2)(I) are subject to
the timing requirements of section 172, not the
timing requirement of section 110(a)(1). Thus,
section 110(a)(2)(A) does not require that states
submit regulations or emissions limits specifically
for attaining the 2008 O3 or NO, NAAQS. Those SIP
provisions are due as part of each state’s attainment
plan, and will be addressed separately from the
requirements of section 110(a)(2)(A). In the context
of an infrastructure SIP, we are not evaluating the
existing SIP provisions for this purpose. Instead,
EPA is only evaluating whether the state’s SIP has
basic structural provisions for the implementation
of the NAAQS.

regulations, standards and compliance
schedules, and seek injunctive relief.
This authority has been employed in the
past to adopt and submit multiple
revisions to the Texas SIP. The
approved SIP for Texas is documented
at 40 CFR part 52.2270. TCEQ’s air
quality rules and standards are codified
at Title 30, Part 1 of the Texas
Administrative Code (TAC). Numerous
parts of the regulations codified into 30
TAC necessary for implementing and
enforcing the NAAQS have been
adopted into the SIP.

(B) Ambient air quality monitoring/
data system: The SIP must provide for
establishment and implementation of
ambient air quality monitors, collection
and analysis of ambient air quality data,
and providing the data to EPA upon
request.

The TCAA provides the authority
allowing the TCEQ to collect air
monitoring data, quality-assure the
results, and report the data. TCEQ
maintains and operates a monitoring
network to measure levels of Ozone and
NOs, as well as other pollutants, in
accordance with EPA regulations
specifying siting and monitoring
requirements. All monitoring data is
measured using EPA approved methods
and subject to the EPA quality assurance
requirements. TCEQ submits all
required data to us, following the EPA
regulations. The Texas statewide
monitoring network was approved into
the SIP on May 31, 1972 (37 FR 10842,
10895), was revised on March 7, 1978
(43 FR 9275) and it undergoes recurrent
annual review by us.8 In addition, TCEQ
conducts a recurrent assessment of its
monitoring network every five years, as
required by EPA rules. The most recent
of these 5-year monitoring network
assessments was conducted by TCEQ
and approved by us in December of
2010.° The TCEQ Web site provides the
monitor locations and posts past and
current concentrations of criteria
pollutants measured in the State’s
network of monitors.10

(C) Program for enforcement of
control measures: The SIP must include
the following three elements: (1) A
program providing for enforcement of
emission limits and other control
measures; (2) a program for the
regulation of the modification and

8 A copy of the 2015 Annual Air Monitoring
Network Plan and our approval letter are included
in the docket for this proposed rulemaking.

9 A copy of TCEQ’s 2010 5-year ambient
monitoring network assessment and our approval
letter are included in the docket for this proposed
rulemaking.

10 See http://www.tceq.texas.gov/airquality/
monops/sites/mon_sites.html and http://
www17.tceq.texas.gov/tamis/
index.cfm?fuseaction=home.welcome.
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construction of stationary sources as
necessary to protect the applicable
NAAQS (i.e., state-wide permitting of
minor sources); and (3) a permit
program to meet the major source
permitting requirements of the CAA (for
areas designated as attainment or
unclassifiable for the NAAQS in
question).

(1) Enforcement of SIP Measures. As
noted earlier, the State statutes provide
authority for the TCEQ, its Chairman,
and its Executive Director to enforce the
requirements of the TCAA, and any
regulations, permits, or final compliance
orders. These statutes also provide the
TCEQ), its Chairman, and its Executive
Director with general enforcement
powers. Among other things, they can
file lawsuits to compel compliance with
the statutes and regulations; commence
civil actions; issue field citations;
conduct investigations of regulated
entities; collect criminal and civil
penalties; develop and enforce rules and
standards related to protection of air
quality; issue compliance orders; pursue
criminal prosecutions; investigate, enter
into remediation agreements; and issue
emergency cease and desist orders. The
TCAA also provides additional
enforcement authorities and funding
mechanisms.

(2) Minor New Source Review. The
SIP is required to include measures to
regulate construction and modification
of stationary sources to protect the
NAAQS. The Texas minor NSR
permitting requirements are approved as
part of the SIP.11

(3) Prevention of Significant
Deterioration (PSD) permit program.
The Texas PSD portion of the SIP covers
all NSR regulated pollutants as well as
the requirements for the 2008 O3 and
2010 NO, NAAQS and has been
approved by EPA.

(D) Interstate and international
transport: The requirements for
interstate transport of O3 and NO»
emissions are that the SIP contain
adequate provisions prohibiting O3 and
NO; emission transport to other states
which will (1) contribute significantly to
nonattainment of the NAAQS, (2)
interfere with maintenance of the

11 We are not proposing to approve or disapprove
the existing Texas minor NSR program to the extent
that it may be inconsistent with the regulations
governing this program. We have maintained that
the CAA does not require that new infrastructure
SIP submissions correct any defects in existing
EPA-approved provisions of minor NSR programs
in order for us to approve the infrastructure SIP for
element C (e.g., 76 FR 41076—41079). We believe
that a number of states may have minor NSR
provisions that are contrary to the existing
regulations for this program. The statutory
requirements of section 110(a)(2)(C) provide for
considerable flexibility in designing minor NSR
programs.

NAAQS, (3) interfere with measures
required to prevent significant
deterioration or (4) interfere with
measures to protect visibility (CAA
110(a)(2)(D)(1)). In addition, states must
comply with requirements to prevent
transport of international air pollution
(CAA section 110(a)(2)(D)(ii)).

The Texas i-SIP submittal discussed
the requirements of the CAA section
110(a)(2)(D). We plan to evaluate and
take action on the portion of the i-SIP
pertaining to emissions which will
contribute significantly to
nonattainment or interfere with
maintenance of the O; NAAQS at a later
time (110(a)(2)(D)(i)(I)). With regard to
emissions which will contribute
significantly to nonattainment or
interfere with maintenance of the NO,
NAAQS, TCEQ included an interstate
transport technical analysis in its
submittal. In summary, the analysis
found that there are some days where
air is transported from Texas to areas in
neighboring states that have monitors.
However, the reactivity of NO», coupled
with the distance from major Texas
areas of NO, emissions make it highly
unlikely that Texas NO, emissions
significantly impact other states. States
surrounding Texas are measuring
attainment of the NO, NAAQS;
therefore, Texas NO, sources are not
contributing to an exceedance or
interfering with maintenance of the
NAAQS in neighboring states. We agree
with the technical analysis regarding
emissions which will contribute
significantly to nonattainment or
interfere with maintenance of the NO,
NAAQS.

Because Texas has a fully approved
Prevention of Significant Deterioration
(PSD) SIP addressing all regulated new
source review pollutants, we propose to
approve the transport portion of both
submittals. Revisions to the PSD SIP
were approved on October 22, 2014 (79
FR 66626, November 10, 2014).

We proposed to disapprove the
portion of the SIPs addressing visibility
protection for both O3 and NO, in an
earlier action (80 FR 74818, December
16, 2014). We will take action on the
CAA section 110(a)(2)(D)(i)(II) portion of
the Texas Oz and NO, i-SIP in future
rulemaking.

CAA section 110(a)(2)(D)(ii) requires
that the SIP contain adequate provisions
insuring compliance with the applicable
requirements of section 126 (relating to
interstate pollution abatement) and 115
(relating to international pollution
abatement). Texas meets the section 126
requirements as it has a fully approved
PSD SIP and no source or sources have
been identified by us as having any
interstate impacts under section 126 in

any pending action related to any air
pollutant. Texas meets the section 115
requirements as there are no final
findings by us that Texas air emissions
affect other countries. Therefore, we
propose to approve the portion of the
Texas Oz and NO, i-SIP submittals
pertaining to CAA section
110(a)(2)(D)(i).

(E) Adequate authority, resources,
implementation, and oversight: The SIP
must provide for the following: (1)
Necessary assurances that the state (and
other entities within the state
responsible for implementing the SIP)
will have adequate personnel, funding,
and authority under state or local law to
implement the SIP, and that there are no
legal impediments to such
implementation; (2) requirements
relating to state boards; and (3)
necessary assurances that the state has
responsibility for ensuring adequate
implementation of any plan provision
for which it relies on local governments
or other entities to carry out that portion
of the plan. Both elements (A) and (E)
address the requirement that there is
adequate authority to implement and
enforce the SIP and that there are no
legal impediments.

These i-SIP submissions for the 2008
03 NAAQS and 2010 NO, NAAQS
describe the SIP regulations governing
the various functions of personnel
within the TCEQ, including the
administrative, technical support,
planning, enforcement, and permitting
functions of the program.

With respect to funding, the TCAA
requires TCEQ to establish an emissions
fee schedule for sources in order to fund
the reasonable costs of administering
various air pollution control programs
and authorizes TCEQ to collect
additional fees necessary to cover
reasonable costs associated with
processing of air permit applications.
We conduct periodic program reviews
to ensure that the state has adequate
resources and funding to, among other
things, implement and enforce the SIP.

As required by the CAA, the Texas
statutes and the SIP stipulate that any
board or body, which approves permits
or enforcement orders, must have at
least a majority of members who
represent the public interest and do not
derive any “‘significant portion” of their
income from persons subject to permits
and enforcement orders or who appear
before the board on issues related to the
CAA or the TCAA. The members of the
board or body, or the head of an agency
with similar powers, are required to
adequately disclose any potential
conflicts of interest.

With respect to assurances that the
State has responsibility to implement
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the SIP adequately when it authorizes
local or other agencies to carry out
portions of the plan, the Texas statutes
and the SIP designate the TCEQ as the
primary air pollution control agency.

(F) Stationary source monitoring
system: The SIP must provide for the
establishment of a system to monitor
emissions from stationary sources and
to submit periodic emission reports. It
must require the installation,
maintenance, and replacement of
equipment, and the implementation of
other necessary steps, by owners or
operators of stationary sources, to
monitor emissions from such sources.
The SIP shall also require periodic
reports on the nature and amounts of
emissions and emissions-related data
from such sources, and require that the
state correlate the source reports with
emission limitations or standards
established under the CAA. These
reports must be made available for
public inspection at reasonable times.

The TCAA authorizes the TCEQ to
require persons engaged in operations
which result in air pollution to monitor
or test emissions and to file reports
containing information relating to the
nature and amount of emissions. There
are also SIP-approved state regulations
pertaining to sampling and testing and
requirements for reporting of emissions
inventories In addition, SIP-approved
rules establish general requirements for
maintaining records and reporting
emissions.

The TCEQ uses this information, in
addition to information obtained from
other sources, to track progress towards
maintaining the NAAQS, developing
control and maintenance strategies,
identifying sources and general
emission levels, and determining
compliance with SIP-approved
regulations and additional EPA
requirements. The SIP requires this
information be made available to the
public. Provisions concerning the
handling of confidential data and
proprietary business information are
included in the SIP-approved
regulations. These rules specifically
exclude from confidential treatment any
records concerning the nature and
amount of emissions reported by
sources.

(G) Emergency authority: The SIP
must provide for authority to address
activities causing imminent and
substantial endangerment to public
health or welfare or the environment
and to include contingency plans to
implement such authorities as
necessary.

The TCAA provides TCEQ with
authority to address environmental
emergencies, and TCEQ has contingency

plans to implement emergency episode
provisions. Upon a finding that any
owner/operator is unreasonably
affecting the public health, safety or
welfare, or the health of animal or plant
life or property, the TCAA and 30 TAC
chapters 35 and 118 authorize TCEQ to,
after a reasonable attempt to give notice,
declare a state of emergency and issue
without hearing an emergency special
order directing the owner/operator to
cease such pollution immediately.

The “Texas Air Quality Control
Contingency Plan for Prevention of Air
Pollution Episodes” is part of the Texas
SIP. However, because of the low levels
of NO, and O3 emissions emitted and
monitored statewide, Texas is not
required to have contingency plans for
the 2008 O3 or 2010 NO, NAAQS.
However, to provide additional
protection, the State has general
emergency powers to address any
possible dangerous air pollution episode
if necessary to protect the environment
and public health.

(H) Future SIP revisions: States must
have the authority to revise their SIPs in
response to changes in the NAAQS,
availability of improved methods for
attaining the NAAQS, or in response to
an EPA finding that the SIP is
substantially inadequate to attain the
NAAQS.

The TCAA authorizes the TCEQ to
revise the Texas SIP, as necessary, to
account for revisions of an existing
NAAQS, establishment of a new
NAAQS, to attain and maintain a
NAAQS, to abate air pollution, to adopt
more effective methods of attaining a
NAAQS, and to respond to EPA SIP
calls concerning NAAQS adoption or
implementation.

(I) Nonattainment areas: The CAA
section 110(a)(2)(I) requires that in the
case of a plan or plan revision for areas
designated as nonattainment areas,
states must meet applicable
requirements of part D of the CAA,
relating to SIP requirements for
designated nonattainment areas.

In 2012, we designated all areas in the
United States as ‘““‘unclassifiable/
attainment” for the one-hour NO,
NAAQS (77 FR 9532). All NO, monitors
in Texas and neighboring states have
design values below the 2010 annual
NO> NAAQS, which is 0.053 ppm or 53
ppb and below the one-hour NO,
NAAQS of 100 ppb. Texas currently has
two nonattainment areas for the 2008
eight-hour ozone NAAQS; the Houston-
Galveston-Brazoria (HGB) marginal
nonattainment area and the Dallas-Ft.
Worth (DFW) moderate nonattainment
area. The rest of the counties in Texas
are designated unclassifiable/attainment
for the 2008 eight hour O3 NAAQS. For

additional information on the Texas
ozone nonattainment areas (past and
present) please refer to the TSD.

However, as noted earlier, we do not
expect infrastructure SIP submissions to
address subsection (I). The specific SIP
submissions for designated
nonattainment areas, as required under
CAA title I, part D, are subject to
different submission schedules than
those for section 110 infrastructure
elements. Instead, we will take action
on part D attainment plan SIP
submissions through a separate
rulemaking process governed by the
requirements for nonattainment areas,
as described in part D.

(J) Consultation with government
officials, public notification, PSD and
visibility protection: The SIP must meet
the following three CAA requirements:
(1) Section 121, relating to interagency
consultation regarding certain CAA
requirements; (2) section 127, relating to
public notification of NAAQS
exceedances and related issues; and (3)
prevention of significant deterioration of
air quality and visibility protection.

(1) Interagency consultation: As
required by the TCAA, there must be a
public hearing before the adoption of
any regulations or emission control
requirements, and all interested persons
are given a reasonable opportunity to
review the action that is being proposed
and to submit data or arguments, either
orally or in writing, and to examine the
testimony of witnesses from the hearing.
In addition, the TCAA provides the
TCEQ the power and duty to establish
cooperative agreements with local
authorities, and consult with other
states, the federal government and other
interested persons or groups in regard to
matters of common interest in the field
of air quality control. Furthermore, the
Texas PSD SIP rules mandate that the
TCEQ shall provide for public
participation and notification regarding
permitting applications to any other
state or local air pollution control
agencies, local government officials of
the city or county where the source will
be located, tribal authorities, and
Federal Land Manager (FLMs) whose
lands may be affected by emissions from
the source or modification.
Additionally, the State’s PSD SIP rules
require the TCEQ to consult with FLMs
regarding permit applications for
sources with the potential to impact
Class I Federal Areas. The SIP also
includes a commitment to consult
continually with the FLMs on the
review and implementation of the
visibility program, and the State
recognizes the expertise of the FLMs in
monitoring and new source review
applicability analyses for visibility and
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has agreed to notify the FLMs of any
advance notification or early
consultation with a new or modifying
source prior to the submission of a
permit application. Likewise, the State’s
Transportation Conformity SIP rules
provide for interagency consultation,
resolution of conflicts, and public
notification.

(2) Public Notification: The i-SIP
submissions from Texas provide the SIP
regulatory citations requiring the TCEQ
to regularly notify the public of
instances or areas in which any NAAQS
are exceeded. Included in the SIP are
the rules for TCEQ to advise the public
of the health hazard associated with
such exceedances; and enhance public
awareness of measures that can prevent
such exceedances and of ways in which
the public can participate in the
regulatory and other efforts to improve
air quality. In addition, as discussed for
infrastructure element B above, the
TCEQ air monitoring Web site provides
quality data for each of the monitoring
stations in Texas; this data is provided
instantaneously for certain pollutants,
such as ozone. The Web site also
provides information on the health
effects of lead, ozone, particulate matter,
and other criteria pollutants.

(3) PSD and Visibility Protection: The
PSD requirements for this element are
the same as those addressed under
element (C) above. The Texas SIP
requirements relating to visibility and
regional haze are not affected when we
establish or revise a NAAQS. Therefore,
we believe that there are no new
visibility protection requirements due to
the revision of the NAAQS, and
consequently there are no newly
applicable visibility protection
obligations pursuant to infrastructure
element (J).

(K) Air quality and modeling/data:
The SIP must provide for performing air
quality modeling, as prescribed by EPA,
to predict the effects on ambient air
quality of any emissions of any NAAQS
pollutant, and for submission of such
data to EPA upon request.

The TCEQ has the power and duty,
under the TCAA to develop facts and
investigate providing for the functions
of environmental air quality assessment.
Past modeling and emissions reductions
measures have been submitted by the
State and approved into the SIP. In
addition to the ability to perform
modeling for nonattainment SIPs, Texas
has the ability to perform modeling on
a case by case permit basis consistent
with their SIP-approved PSD rules and
with our guidance.

The TCAA authorizes and requires
TCEQ to cooperate with the federal
government and local authorities

concerning matters of common interest
in the field of air quality control,
thereby allowing the agency to make
such submissions to the EPA.

(L) Permitting Fees: The SIP must
require each major stationary source to
pay permitting fees to the permitting
authority, as a condition of any permit
required under the CAA, to cover the
cost of reviewing and acting upon any
application for such a permit, and, if the
permit is issued, the costs of
implementing and enforcing the terms
of the permit. The fee requirement
applies until a fee program established
by the state pursuant to Title V of the
CAA, relating to operating permits, is
approved by EPA.

See the discussion for element (E)
above for the description of the
mandatory collection of permitting fees
outlined in the SIP.

(M) Consultation/participation by
affected local entities: The SIP must
provide for consultation and
participation by local political
subdivisions affected by the SIP.

See discussion for element (J)(1) and
(2) above for a description of the SIP’s
public participation process, the
authority to advise and consult, and the
PSD SIP’s public participation
requirements. Additionally, the TCAA
also requires initiation of cooperative
action between local authorities and the
TCEQ, between one local authority and
another, or among any combination of
local authorities and the TCEQ for
control of air pollution in areas having
related air pollution problems that
overlap the boundaries of political
subdivisions, and entering into
agreements and compacts with
adjoining states and Indian tribes, where
appropriate. TCEQ has a long history of
successful cooperation with affected
local entities. The transportation
conformity component of the Texas SIP
requires that interagency consultation
and opportunity for public involvement
be provided before making
transportation conformity
determinations and before adopting
applicable SIP revisions on
transportation-related issues.

IV. Proposed Action

EPA is proposing to approve portions
of the December 13, 2012 and December
7, 2012, infrastructure SIP submissions
from Texas, which address the
requirements of CAA sections 110(a)(1)
and (2) as applicable to the 2008 Os and
2010 NO, NAAQS. Specifically, we are
proposing to approve the following
infrastructure elements, or portions
thereof: 110(a)(2)(A), (B), (C), (D)(i)
(portions pertaining to PSD for O3 and
2010 NO; and portions pertaining to

nonattainment and interference with
maintenance for NO,), (D)(ii), (E), (F),
(G), (H), (K), (L), and (M). Based upon
review of the state’s infrastructure SIP
submissions and relevant statutory and
regulatory authorities and provisions
referenced in these submissions or
referenced in Texas SIP, we believe that
Texas has the infrastructure in place to
address the applicable required
elements of sections 110(a)(1) and (2)
(except otherwise noted) to ensure that
the 2008 O3 and 2010 NO, NAAQS are
implemented in the state.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and
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¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the proposed rule does not
have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Interstate transport of pollution,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Visibility.
Authority: 42 U.S.C. 7401 et seq.

Dated: January 26, 2016.
Ron Curry,
Regional Administrator, Region 6.
[FR Doc. 2016—02310 Filed 2—5-16; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 215 and 252
RIN 0750-Al84

Defense Federal Acquisition
Regulation Supplement: DFARS Case
2016-D017, Independent Research and
Development Expenses

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: DoD is seeking information
that will assist in the development of a
revision to the DFARS to ensure that
substantial future independent research
and development (IR&D) expenses as a
means to reduce evaluated bid prices in
competitive source selections are
evaluated in a uniform way during
competitive source selections. In
addition to the request for written
comments on this proposed rulemaking,
DoD will hold a public meeting to hear
the views of interested parties.

DATES: Submission of comments:
Interested parties should submit written

comments to the address shown below
on or before April 8, 2016, to be
considered in the development of any
proposed DFARS rule.

Public meeting: A public meeting will
be held in the General Services
Administration (GSA), Central Office
Auditorium, 1800 F Street NW.,
Washington DC, 20405, on March 3,
2016, from 12:00 p.m. to 4:00 p.m., local
time. The GSA Auditorium is located on
the main floor of the building.

Individuals wishing to attend the
public meeting should register by
February 25, 2016, to ensure adequate
accommodations, to facilitate entry into
the building, and to create an attendee
list for secure entry to the GSA building
for anyone who is not a Federal
Government employee with a
Government badge. Interested parties
may register at the Web site, http://
www.acq.osd.mil/dpap/dars/IR&D.html,
by providing the following information:

e Company or organization name;

e Names, telephone numbers and
email addresses of persons planning to
attend;

o Last four digits of social security
number for each attendee (non-Federal
employees only); and

o Identify if company or organization
desires to make a presentation; limit to
one presentation per company or
organization. Presentations will be
limited to approximately 10 minutes as
time permits.

One valid, government-issued photo
identification card will be required to
enter the building. Non-U.S. citizens
may use their valid passport as photo
identification. Attendees are encouraged
to arrive at least 30 minutes early to
accommodate security procedures.

Special Accommodations: The public
meeting location is physically accessible
to persons with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Mr.
Mark Gomersall, telephone 703-602—
0302, at least 10 working days prior to
the meeting date.

ADDRESSES: Submit comments
identified by DFARS Case 2016-D017,
using any of the following methods:

O Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
entering “DFARS Case 2016-D017”
under the heading “Enter keyword or
ID”” and selecting ““Search.” Select the
link “Submit a Comment” that
corresponds with “DFARS Case 2016—
D017.” Follow the instructions provided
at the “Submit a Comment” screen.
Please include your name, company
name (if any), and “DFARS Case 2016—
D017” on your attached document.

O Email: osd.dfars@mail.mil. Include
DFARS Case 2016-D017 in the subject
line of the message.

O Fax:571-372-6099.

O Mail: Defense Acquisition
Regulations System, Attn: Mr. Mark
Gomersall, OUSD (AT&L) DPAP/DARS,
Room 3B941, 3060 Defense Pentagon,
Washington, DC 20301-3060.

Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided. To
confirm receipt of your comment(s),
please check www.regulations.gov,
approximately two to three days after
submission to verify posting (allow 30
days for posting of comments submitted
by mail).

FOR FURTHER INFORMATION CONTACT: Mr.
Mark Gomersall, telephone 571-372—
6099; facsimile 571-372-6101.

SUPPLEMENTARY INFORMATION:
I. Background

As expressed in the “Implementation
Directive for Better Buying Power 3.0—
Achieving Dominant Capabilities
Through Technical Excellence and
Innovation,” dated April 9, 2015, the
Under Secretary of Defense for
Acquisition, Technology and Logistics
noted a concern when “promised future
IRAD [Independent Research and
Development] expenditures are used to
substantially reduce the bid price on
competitive procurements. In these
cases, development price proposals are
reduced by using a separate source of
government funding (allowable IRAD
overhead expenses spread across the
total business) to gain a price advantage
in a specific competitive bid. This is not
the intended purpose of making IRAD
an allowable cost.”

DoD is considering a proposed
approach whereby solicitations would
require offerors to describe in detail the
nature and value of prospective IR&D
projects on which the offeror would rely
to perform the resultant contract. Then,
as a standard approach, DoD would
evaluate proposals in a manner that
would take into account that reliance by
adjusting the total evaluated price to the
Government, for evaluation purposes
only, to include the value of related
future IR&D projects.

II. Solicitation of Public Comment

DoD is seeking comments on this
planned approach in order to assist in
the development of a proposed DFARS
rule. Specifically, the Department is
interested in understanding whether the
planned approach would achieve the
objective of treating the proposed use of
substantial future IR&D expenses as a


http://www.acq.osd.mil/dpap/dars/IR&D.html
http://www.acq.osd.mil/dpap/dars/IR&D.html
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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means to reduce evaluated bid prices in
competitive source selections in a
uniform manner that is consistent with
the objective of making IR&D an
allowable cost.

List of Subjects in 48 CFR Parts 215 and
252

Government procurement.

Jennifer L. Hawes,

Editor, Defense Acquisition Regulations
System.

[FR Doc. 2016—02396 Filed 2-5—16; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 216 and 300
RIN 0648-AX63

Trade Monitoring Procedures for
Fishery Products; International Trade
in Seafood; Permit Requirements for
Importers and Exporters; Public
Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The National Marine
Fisheries Service will hold a public
webinar to present details of a
previously issued proposed rule (which
published December 29, 2015) for
electronic filing of seafood trade
documents and will allow time for
questions from the public.

DATES: The meeting will be held
Wednesday, September, 17, 2016, from
3 p.m. until 4 p.m. eastern standard
time. Written comments on the
proposed rule (December 29, 2015; 80
FR 81251) must be received by February
29, 2016.

ADDRESSES: For information about
connecting and system requirements to
attend the webinar, visit: http://
www.nmfs.noaa.gov/ia/slider stories/
2015/12/itds proposed_rule.html.
Participants are encouraged to use their
telephone for the audio portion of the
meeting. Instructions for audio access
will be on the Web page referenced
above and will be shown on the screen
before joining the webinar.

Public comment on the proposed rule
should be submitted by February 29,
2016 through www.regulations.gov by
accessing docket NOAA-NMFS-2009-
0124.

FOR FURTHER INFORMATION CONTACT:
Mark Wildman, Office of International
Affairs and Seafood Inspection;
telephone: (301) 427-8350.
SUPPLEMENTARY INFORMATION: On
December 29, 2015, NMFS published a
proposed rule (80 FR 81251) to integrate
three currently paper-based seafood
trade monitoring programs within the
scope of electronic data collection
through the U.S. government-wide
International Trade Data System.
Background information on the
proposed rule is provided at: http://
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2009-
0124. The purpose of the meeting is to
inform the public of the proposed
requirements for filing entries and
exports within the International Trade
Data System. Following the presentation
of the proposed rule, a question and
answer session will be accommodated
as time allows. Public comment on the
proposed rule should be submitted by
February 29, 2016 through
www.regulations.gov by accessing
docket NOAA-NMFS-2009-0124.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Mark Wildman at (301) 427—-8350 at
least 5 days prior to the meeting date.

Dated: February 2, 2016.
Steven Wilson,

Acting Director, Office for International
Affairs and Seafood Inspection, National
Marine Fisheries Service.

[FR Doc. 2016—02418 Filed 2-5-16; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 150430410-6046—-01]
RIN 0648-BF05

Fisheries of the Exclusive Economic
Zone Off Alaska; Western Alaska
Community Development Quota
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS issues a proposed rule
that would implement Amendment 109

to the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(FMP). If approved, this proposed rule
would amend regulations governing the
Western Alaska Community
Development Quota (CDQ) Program to
support increased participation in the
groundfish CDQ fisheries (primarily
Pacific cod) by catcher vessels less than
or equal to 46 feet (ft) (14.0 meters (m))
length overall (LOA) using hook-and-
line gear. Specifically, this proposed
rule would exempt operators of
registered catcher vessels greater than
32 ft (9.8 m) LOA and less than or equal
to 46 ft LOA using hook-and-line gear
from the requirement to obtain and
carry a License Limitation Program
license when groundfish CDQ fishing.
The proposed rule also would reduce
observer coverage requirements for
catcher vessels less than or equal to 46
ft LOA when groundfish CDQ fishing,
and implement new in-season
management and catch accounting
requirements to properly account for the
harvest of groundfish and halibut and
the accrual of halibut prohibited species
catch in these fisheries. In addition to
the proposed regulations necessary to
implement Amendment 109, NMFS
proposes to remove a table in the
regulations because it is no longer
necessary. This action is intended to
facilitate increased participation by
residents of CDQ communities in the
groundfish fisheries in the Bering Sea
and Aleutian Islands Management Area,
and to support economic development
in western Alaska. This action is
necessary to promote the goals of the
CDQ Program, and to promote the goals
and objectives of the FMP, the
Magnuson-Stevens Fishery
Conservation and Management Act, and
other applicable laws.

DATES: Submit comments on or before
March 9, 2016.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2015-0060, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal eRulemaking Portal. Go to
www.regulations.gov/
#!docketDetail, D=NOAA-NMFS-2015-
0060, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802-1668.


http://www.nmfs.noaa.gov/ia/slider_stories/2015/12/itds_proposed_rule.html
http://www.nmfs.noaa.gov/ia/slider_stories/2015/12/itds_proposed_rule.html
http://www.nmfs.noaa.gov/ia/slider_stories/2015/12/itds_proposed_rule.html
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2009-0124
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2009-0124
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2009-0124
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2009-0124
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2015-0060
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2015-0060
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2015-0060
http://www.regulations.gov
http://www.regulations.gov
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Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter
“N/A” in the required fields if you wish
to remain anonymous).

Electronic copies of the Regulatory
Impact Review/Initial Regulatory
Flexibility Analysis/Environmental
Assessment (RIR/IRFA/EA) prepared for
this action (collectively the ““Analysis”)
is available from http://
www.regulations.gov or from the NMFS
Alaska Region Web site at http://
alaskafisheries.noaa.gov.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule may be submitted to NMFS Alaska
Region, P.O. Box 21668, Juneau, AK
99802, Attn: Ellen Sebastian, Records
Officer; in person at NMFS Alaska
Region, 709 West 9th Street, Room
420A, Juneau, AK; and by email to
OIRA Submission@omb.eop.gov or
faxed to 202—-395-5806.

FOR FURTHER INFORMATION CONTACT:
Sally Bibb, 907-586-7389.

SUPPLEMENTARY INFORMATION:

Authority for Action

NMFS manages the groundfish
fisheries of the Bering Sea and Aleutian
Islands management area (BSAI) under
the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(FMP). The North Pacific Fishery
Management Council (Council)
prepared the FMP pursuant to the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) (16 U.S.C.
1801, et seq.). Regulations governing
U.S. fisheries and implementing the
FMP appear at 50 CFR parts 600 and
679.

The International Pacific Halibut
Commission (IPHC) and NMFS manage
fishing for Pacific halibut through
regulations established under the
authority of the Northern Pacific Halibut
Act of 1982 (Halibut Act). The IPHC
promulgates regulations governing the
halibut fishery under the Convention
between the United States and Canada

for the Preservation of the Halibut
Fishery of the Northern Pacific Ocean
and Bering Sea (Convention). The
IPHC’s regulations are subject to
approval by the Secretary of State with
concurrence of the Secretary of
Commerce (Secretary). NMFS publishes
the IPHC’s regulations as annual
management measures pursuant to 50
CFR 300.62.

The Halibut Act, at sections 773c(a)
and (b), provides the Secretary with
general responsibility to carry out the
Convention and the Halibut Act. In
adopting regulations that may be
necessary to carry out the purposes and
objectives of the Convention and the
Halibut Act, the Secretary is directed to
consult with the Secretary of the
department in which the U.S. Coast
Guard is operating, currently the
Department of Homeland Security.

The Halibut Act, at section 773c(c),
also provides the Council with authority
to develop regulations, including
limited access regulations, that are in
addition to, and not in conflict with,
approved IPHC regulations. Regulations
developed by the Council may be
implemented by NMFS only after
approval by the Secretary. The Council
exercised this authority to allocate
halibut to the CDQ Program as part of
the Individual Fishing Quota (IFQ)
Program for the commercial halibut and
sablefish fisheries, codified at 50 CFR
part 679, under the authority of section
773 of the Halibut Act and section
303(b) of the Magnuson-Stevens Act (16
U.S.C. 1853(b)).

The Council submitted Amendment
109 for review by the Secretary, and a
notice of availability of Amendment 109
was published in the Federal Register
on January 20, 2016, with comments
invited through March 21, 2016.
Comments may address Amendment
109 or this proposed rule, but must be
received by March 21, 2016 to be
considered in the approval/disapproval
decision on Amendment 109. All
comments received by that date,
whether specifically directed to
Amendment 109, or to this proposed
rule, will be considered in the approval/
disapproval decision on Amendment
109.

Background

If approved, this proposed rule would
amend regulations governing the CDQ
Program to support increased
participation in the groundfish CDQ
fisheries (primarily Pacific cod) by
catcher vessels less than or equal to 46
ft LOA using hook-and-line gear. The
proposed rule would exempt operators
of registered catcher vessels greater than
32 ft LOA and less than or equal to 46

ft LOA using hook-and-line gear to
obtain and carry a License Limitation
Program (LLP) license when groundfish
CDQ fishing. This proposed rule also
would reduce observer coverage
requirements for catcher vessels less
than or equal to 46 ft LOA when
groundfish CDQ fishing and implement
new in-season management and catch
accounting requirements to properly
account for the harvest of groundfish
and halibut and the accrual of halibut
prohibited species catch in these
fisheries. This proposed rule is intended
to facilitate increased participation by
residents of CDQ communities in the
BSAI groundfish CDQ fisheries and to
support economic development in
western Alaska. The proposed rule
would benefit the six CDQ groups and
the operators of the small hook-and-line
catcher vessels that the CDQ groups
authorize to fish on their behalf by
reducing the costs of participating in the
groundfish CDQ fisheries.

The following sections describe the
fisheries and the current management
programs affected by the proposed
action: (1) Overview of the CDQ
Program, (2) Regulatory Constraints on
Local Small-Scale Groundfish CDQ
Fisheries, (3) Need for the Proposed
Action, and (4) The Proposed Rule.

Overview of the CDQ Program

The CDQ Program is an economic
development program associated with
federally managed fisheries in the BSAIL
The purpose of the CDQ Program is to
provide western Alaska communities
with the opportunity to participate and
invest in BSAI fisheries, to support
economic development in western
Alaska, to alleviate poverty and provide
economic and social benefits for
residents of western Alaska, and to
achieve sustainable and diversified local
economies in western Alaska.
Regulations establishing the CDQ
Program were first implemented in
1992. Congress amended the Magnuson-
Stevens Act in 1996 through the
Sustainable Fisheries Act (Pub. L. 104—
297) to include specific provisions
governing the CDQ Program. There are
65 communities eligible to participate in
the CDQ Program. Each community is
represented by one of six CDQ groups.
The 65 eligible communities and the
CDQ groups that collectively represent
these 65 communities are identified in
the Magnuson-Stevens Act at section
305(i)(1)(D) and in Table 7 to 50 CFR
part 679.

CDQ Program Halibut and Groundfish
Fisheries

The CDQ Program is a catch share
program that allocates a portion of the


http://alaskafisheries.noaa.gov
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BSAI total allowable catch (TAC) for
specific crab and groundfish species, a
portion of the commercial catch limits
assigned by the IPHC, and portions of
certain prohibited species catch (PSC)
limits to the CDQ Program. These
amounts are then further allocated
among the six CDQ groups as
allocations that may be transferred
among the CDQ groups (with the
exception of Chinook salmon prohibited
species quota (PSQ), which may be
transferred to other authorized
American Fisheries Act entities). The
Magnuson-Stevens Act requires
allocations to the CDQQ Program of
specific percentages of the “total
allowable catch, guideline harvest level,
or other annual catch limit. . . in each
directed fishery” of the BSAI annual
catch limits (section 305(i)(1)(B)). The
Magnuson-Stevens Act also specifies the
percentage allocations among the six
CDQ groups (section 305(i)(1)(C)).

The CDQ Program allocates crab,
groundfish, and halibut for harvest by
the CDQ groups. The groundfish species
allocated to the CDQ Program are
pollock, Pacific cod, sablefish, yellowfin
sole, Greenland turbot, arrowtooth
flounder, rock sole, flathead sole, Pacific
ocean perch, and Atka mackerel. A
complete list of the amount of
groundfish allocated to the CDQ
Program can be found in the 2015 and
2016 annual harvest specifications final
rule (80 FR 11919, March 5, 2015). The
2015 apportionments of crab,
groundfish, and halibut to each CDQ
group are listed in the annual CDQ
Program allocation report at http://
www.alaskafisheries.noaa.gov/cdq/
allocations/annualmatrix2015.pdf.

One of the most effective ways the
CDQ groups can meet the purposes of
the CDQ Program is to use the CDQ
allocations to create local small-scale
commercial fisheries. Local small-scale
CDQ fisheries directly provide
opportunities for residents of the CDQ
communities to earn income from the
sale of the commercially harvested fish.
Residents of CDQ communities
participate almost exclusively in local
small-scale fisheries. For purposes of
this preamble, “local small-scale”
means CDQ fisheries prosecuted by
catcher vessels that are less than or
equal to 46 ft LOA, using hook-and-line
gear, and homeported or operated from
CDQ communities. Catcher vessels less
than or equal to 46 ft LOA are
commonly used in the CDQ halibut
fishery as described later in this
preamble.

Not all species can be easily or readily
harvested in local small-scale fisheries.
Many groundfish and crab species are
only effectively harvested in large

industrial-scale fisheries due to the gear
required (e.g., trawl gear is required to
effectively harvest pollock and most
flatfish species; pot gear is required to
effectively harvest crab) or due to the
great distance of the fishery from most
of the CDQ communities (e.g., Atka
mackerel and Pacific ocean perch are
primarily harvested in the Aleutian
Islands at substantial distance from
most CDQ communities).

Two species that are allocated to CDQ
groups and that have been effectively
harvested in local small-scale fisheries
in the BSAI are halibut and Pacific cod.
Both halibut and Pacific cod can be
effectively harvested by small vessels
using hook-and-line gear. Residents of
CDQ communities commonly use hook-
and-line gear because it is relatively
inexpensive to purchase and maintain
relative to other gear types such as trawl
and pot gear, and can be operated on
small vessels.

Currently, the majority of the local
small-scale CDQ fisheries involve the
harvest of the halibut CDQ allocations.
By IPHC regulation, halibut must be
harvested by hook-and-line gear. The
halibut CDQ allocations typically are
harvested by catcher vessels less than or
equal to 46 ft LOA (14.0 m) using hook-
and-line gear. As shown in Table 3-11
of the Analysis, the halibut CDQ fishing
fleet ranged from 215 to 246 vessels
from 2009 through 2013. Table 3—-13 in
the Analysis shows that in 2012 (the
most recent year of complete data in the
Analysis on the length of vessels
harvesting halibut CDQ), 217 of the 239
catcher vessels fishing for halibut CDQ
were less than or equal to 32 ft LOA, 9
were from 33 ft (10.1 m) LOA to 46 ft
LOA, and only 13 vessels were greater
than 46 ft LOA.

In recent years, the exploitable
biomass of halibut in the BSAI has
declined, particularly over the last four
years. This has resulted in a declining
halibut CDQ allocation as well. For
example, the total halibut CDQ
allocations were 2,128,000 pounds in
2011 and 797,080 pounds in 2015. The
decrease in halibut CDQ allocations has
resulted in decreasing opportunities for
residents of CDQ communities to earn
income important to themselves and
their local economies. More information
about the status of the halibut stock and
halibut CDQ fisheries is in Sections 3.7
and 5.2 of the Analysis.

Pacific cod is an economically
valuable groundfish species. It is
valuable both to participants in the CDQ
Program and to those harvesting Pacific
cod outside of the CDQ Program (i.e.,
participants in the non-CDQ fisheries).
Pacific cod stocks have increased in
abundance over the same period that

halibut stocks have declined in
abundance. In the BSAI, the overfishing
level, acceptable biological catch, and
subsequent TAC for Pacific cod have
generally increased over the past 5
years. As of 2015, Pacific cod
abundance is currently higher than at
any time since 1995. The Pacific cod
biomass is projected to maintain its
relatively high abundance or possibly
increase in 2016 and future years. More
information about Pacific cod and the
Pacific cod CDQ fisheries is in Section
3.6 and Section 5.1 of the Analysis.

In the non-CDQ Pacific cod fisheries,
small hook-and-line catcher vessels
have demonstrated an ability to harvest
Pacific cod in the BSAI For example, in
2014, five hook-and-line catcher vessels
less than 60 ft (18.3 m) LOA harvested
over 2,000 mt of Pacific cod in the non-
CDQ Pacific cod fisheries in the Bering
Sea (BS). (See Section 3.6.2 of the
Analysis for additional detail on the
non-CDQ Pacific cod fisheries.)

However, small catcher vessels have
demonstrated very little current
participation in the Pacific cod CDQ
fisheries. As shown in Table 3-13 of the
Analysis, of the approximately 240
catcher vessels fishing for halibut CDQ
in 2012, only four of these catcher
vessels harvested Pacific cod, and the
amount harvested was very small (2 mt).
Instead, the CDQ groups harvest most of
their Pacific cod CDQ allocations with
catcher/processors greater than 60 ft
LOA using hook-and-line gear. These
larger vessels can more efficiently
harvest the CDQ allocations, can fish in
the times and areas when and where
Pacific cod are available, and can absorb
the costs of the fisheries management
and catch monitoring requirements
associated with these fisheries. In
addition, many of the CDQ groups own
a portion of one or more hook-and-line
catcher/processors, so in addition to
receiving royalties for the lease of the
Pacific cod CDQ, the CDQ group also
earns a share of the profits from the
catcher/processors. Finally, and most
importantly for this proposed rule, there
are regulatory constraints that limit the
use of small catcher vessels in the
groundfish CDQ fisheries. These
constraints are described in more detail
in the “LLP Requirements in the CDQ
Fisheries” and “Observer Coverage
Requirements in the CDQ Groundfish
and Halibut Fisheries” sections of the
preamble.

CDQ Program Prohibited Species Catch
(PSC) Limits

In addition to allocations of
groundfish, halibut, and crab for
harvest, the CDQ groups also receive
annual allocations of certain BSAI PSC
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limits to account for the catch of those
prohibited species in the groundfish
CDQ fisheries. Prohibited species may
be caught by a vessel when fishing for
groundfish in the BSAI. A PSC limit is
an apportioned, non-retainable amount
of fish or crab provided to a groundfish
fishery to limit the bycatch of that
prohibited species in that particular
groundfish fishery.

The CDQ Program receives annual
allocations of the BSAI PSC limits for
halibut, Chinook salmon, non-Chinook
salmon, red king crab, Chionoecetes (C.)
opilio crab, and C. bairdi crab. The
annual allocation of a portion of a PSC
limit to the CDQ Program is referred to
as a PSQ reserve, and the annual
allocation of the PSQQ reserve among the
CDQ groups is referred to as PSQ (see
definitions for these terms at § 679.2).

The PSQ allocations in the CDQ
Program are managed in the same
manner as PSC limits in the non-CDQ
fisheries. These requirements are
described in regulations at §§679.32
and 679.7(d)(5). The halibut PSQs are
transferable only among the CDQ
groups. Operators of vessels groundfish
fishing in the BSAI are prohibited from
retaining Pacific halibut, unless the
vessel operator is authorized to retain
halibut CDQ or halibut IFQ. However,
halibut often is incidentally caught
when groundfish fishing because
halibut can occur in the same areas and
at the same time of year as the
groundfish fisheries occur. The operator
of a vessel engaged in directed fishing
for groundfish in the BSAI must
minimize catch of Pacific halibut
prohibited species (see regulations at
§679.21(b)(2)). NMFS accrues estimates
of halibut PSC to the halibut PSC limit
or to a PSQ limit in all BSAI hook-and-
line fisheries for Pacific cod, including
the Pacific cod CDQ fisheries.

Regulatory Constraints on Local Small-
Scale Groundfish CDQ Fisheries

There are two regulatory constraints
that limit the ability for CDQ groups to
develop local small-scale groundfish
fisheries, and more specifically local
small-scale Pacific cod CDQ fisheries.
These are (1) LLP requirements in the
CDQ fisheries, and (2) observer coverage
requirements in the CDQ groundfish
and halibut fisheries. These constraints
are described in the following sections
of the preamble.

LLP Requirements in the CDQ Fisheries

In 2000, NMFS established the LLP to
limit the amount of fishing capacity
relative to available fishery resources
(63 FR 52642, October 1, 1998). The LLP
limits the number, size, and specific
operation of vessels fishing for

groundfish in the BSAI, based on
historical participation. With several
exceptions noted below, a vessel is
required to be named on an LLP license
before it can be used to conduct directed
fishing for “LLP groundfish” in the Gulf
of Alaska or BSAI. LLP license
requirements do not apply to vessels
that directed fish only for halibut
because halibut is not defined as an LLP
groundfish species (see § 679.2). Vessels
that are groundfish CDQ fishing in the
BSALI are required to obtain and carry an
LLP license (groundfish CDQ fishing is
defined in § 679.2). LLP licenses are
transferable. Vessel owners who were
not initially issued an LLP license must
obtain an LLP license through transfer
from a current LLP license holder in
order to directed fish for LLP
groundfish.

There are three exceptions at
§679.4(k)(2) to the LLP license
requirement that apply to vessels in the
CDQ and non-CDQ fisheries in the
BSAIL

e Vessels that do not exceed 32 ft (9.8
m) LOA;

o vessels that do not exceed 60 ft
(18.3 m) LOA and that are using jig gear
(but no more than 5 jig machines, 1 line
per machine, and 15 hooks per line);
and

e certain vessels constructed for, and
used exclusively in, CDQ fisheries.

NMFS assigns endorsements for
specific areas (e.g., Bering Sea or
Aleutian Islands), specific gear (e.g.,
non-trawl or trawl), and operation type
(e.g., catcher vessel or catcher/
processor) on LLP licenses. Each license
has a maximum length overall (MLOA)
designation that restricts the length of
the vessel that can be named on that
LLP license. In addition, most vessels
directed fishing for Pacific cod must be
named on an LLP license with a Pacific
cod endorsement for the appropriate
area, gear, and operation type. Catcher
vessels less than 60 ft LOA are not
required to have a Pacific cod
endorsement on their LLP license to fish
for Pacific cod in the BSAIL

Therefore, specific to this proposed
rule, catcher vessels less than or equal
to 32 ft LOA that are groundfish CDQ
fishing are not required to have an LLP
license. Catcher vessels greater than 32
ft LOA that are using hook-and-line gear
and groundfish CDQ fishing must have
an LLP license endorsed by area, gear,
and operation type, and have the
appropriate MLOA designation.
However, catcher vessels greater than 32
ft LOA and less than or equal to 46 ft
LOA are not required to have a Pacific
cod species endorsement on their LLP
license. Additional information on the
LLP is available in the final rule

implementing the LLP (63 FR 52642,
October 1, 1998), and in subsequent
amendments to the LLP.

Observer Coverage Requirements in the
CDQ Groundfish and Halibut Fisheries

The North Pacific Groundfish and
Halibut Observer Program (Observer
Program) provides the regulatory
framework for NMFS-certified observers
(observers) to collect information
necessary for the conservation and
management of the federally managed
fisheries off Alaska. Regulations
governing observer coverage (50 CFR
part 679, subpart E) place all vessels and
processors in the federally managed
groundfish and halibut fisheries off
Alaska into one of two observer
coverage categories: (1) Full observer
coverage, and (2) partial observer
coverage. Additional information about
observer coverage requirements and the
vessel operator’s responsibilities when
required to carry an observer can be
found at § 679.51(e) and in the preamble
to the final rule implementing the
restructured Observer Program (77 FR
70062, November 21, 2012).

Any catcher vessel participating in a
catch share program with transferable
PSC allocations is assigned to the full
observer coverage category when the
vessel is participating in these catch
share programs. As described in an
earlier section of this preamble, the CDQ
Program is a catch share program with
transferable PSC allocations. Therefore,
NMFS assigns catcher vessels that
participate in CDQ fisheries in which
the catch of halibut accrues to the CDQ
group’s transferable halibut PSQ to the
full observer coverage category.
Relevant to this proposed rule, catcher
vessels groundfish CDQ fishing using
hook-and-line gear, including those
directed fishing for Pacific cod CDQ, are
in the full observer coverage category
because the discard of halibut by these
vessels accrues to the CDQ group’s
halibut PSQ.

NMFS assigns catcher vessels that are
halibut CDQ fishing or sablefish CDQ
fishing with fixed gear to the partial
observer coverage category, as it does for
catcher vessels groundfish CDQ fishing
with pot or jig gear. These catcher
vessels are required to have an observer
on board the vessel if selected for
observer coverage (see § 679.51(a)(1)).
These catcher vessels are in the partial
observer coverage category because the
catch of prohibited species in these
fisheries does not accrue to a PSQ.

Full observer coverage requirements
can impose significant costs on the
owners of vessels that are groundfish
CDQ fishing, particularly owners of
small vessels, such as those that are less
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than or equal to 46 ft LOA. Obtaining an
observer for all groundfish CDQ fishing
would likely be cost prohibitive for the
CDQ groups and vessel owners given
the revenue for these small vessels.
Section 3.6.6.2 of the Analysis provides
additional detail on the costs of placing
observers on board small vessels in the
BSAL

Need for the Proposed Action

In October 2013, the Council received
a proposal from the representatives of
all six of the CDQ groups to revise
certain Federal regulations that restrict
the ability of fishermen in CDQ
communities to harvest allocations of
Pacific cod CDQ with small hook-and-
line catcher vessels. In particular,
representatives for the CDQ groups
identified LLP license and full observer
coverage regulations as limitations on
the ability of CDQ community
fishermen to retain Pacific cod CDQ
when participating in the CDQ fisheries.
In addition, the CDQ groups reported
that recent declines in halibut CDQ
allocations could prevent the CDQ
Program from meeting its economic
development objectives, and the ability
to develop a local small-scale Pacific
cod CDQ fishery would help to offset
the lost halibut harvesting and
processing opportunities in the CDQ
communities. In response, the Council
reviewed and developed a series of
analyses that resulted in this proposed
action.

The Council recommended its
preferred alternative in February 2015.
The Council’s preferred alternative
would (1) exempt operators of registered
catcher vessels greater than 32 ft LOA
and less than or equal to 46 ft LOA
using hook-and-line gear from the
requirement to obtain and carry an LLP
license when groundfish CDQ fishing;
(2) place catcher vessels less than or
equal to 46 ft LOA using hook-and-line
gear in the partial observer coverage
category when they are groundfish CDQ
fishing; (3) allow halibut caught by
operators of catcher vessels less than or
equal to 46 ft LOA using hook-and-line
gear when groundfish CDQ fishing to
accrue as either halibut CDQ, halibut
IFQ, or halibut PSC, on a trip-by-trip
basis; and (4) implement new in-season
management and catch accounting
procedures to properly account for the
harvest of groundfish and halibut and
the accrual of halibut PSC by operators
of catcher vessels less than or equal to
46 ft LOA using hook-and-line gear
when halibut or groundfish CDQ
fishing. Additional details about the
specific management measures NMFS
proposes to implement the Council’s
preferred alternative are described

below in the section titled “The
Proposed Rule.”

The Council’s preferred alternative is
intended to provide a regulatory
structure for the harvest of groundfish
CDQ that provides opportunities for the
small catcher vessels that fish on behalf
of a CDQ group to retain additional
Pacific cod and other groundfish in the
halibut CDQ fishery, or to develop
separate Pacific cod or other groundfish
CDQ fisheries without triggering LLP
license and full observer coverage
requirements. The Council’s preferred
alternative also is intended to provide
additional fishing opportunities to small
catcher vessel operators in CDQ
communities who have had reduced
harvest opportunities due to lower
halibut abundance and the resulting
lower halibut CDQ allocations. This
proposed action is intended to provide
the regulatory flexibility necessary for
the CDQ groups to develop diversified
local small-scale halibut and groundfish
fisheries.

LLP Exemption

The Council determined that a new
LLP exemption for registered catcher
vessels greater than 32 ft LOA and less
than or equal to 46 ft LOA using hook-
and-line gear when groundfish CDQ
fishing was necessary to encourage the
retention and sale of groundfish CDQ in
the halibut fisheries and to encourage
the development of directed fisheries for
groundfish CDQ by vessel operators
delivering catch to processors located in
CDQ communities. Exemption from the
LLP would remove a barrier created by
the lack of LLP licenses available for
small hook-and-line catcher vessels
fishing on behalf of a CDQ group. The
Council determined and NMFS agrees
that this limited exemption to the LLP
license requirements would not
undermine the objectives of the LLP
because it would apply only to
registered small catcher vessels when
groundfish CDQ fishing. Because the
CDQ groups receive specific harvest
allocations, the Council determined and
NMEF'S agrees that providing a limited
exemption to these registered catcher
vessels would not result in increased
harvests overall in the BSAI groundfish
fisheries, or contribute to a ‘‘race for
fish”” among fishery participants.

As noted earlier in this preamble,
there are approximately 240 vessels that
fish for halibut out of CDQ
communities. Under current
regulations, operators of vessels that are
greater than 32 ft LOA are prohibited
from also conducting directed fishing
for CDQ groundfish or non-CDQ
groundfish when they are halibut CDQ
or halibut IFQ fishing unless they have

an LLP license with the necessary
endorsements. The Council
recommended that the exemption apply
only to catcher vessels that are less than
or equal to 46 ft LOA because
approximately 95 percent of the
approximately 240 catcher vessels
currently active in halibut CDQ fisheries
are within this size class. In addition,
the CDQ groups recommended the 46-ft-
LOA threshold because the largest
vessel that is owned by a resident of a
CDQ community that participates in the
halibut CDQ fisheries is 46 ft LOA.
Therefore, although the Council
recognized that there are catcher vessels
greater than 46 ft LOA fishing for
halibut CDQ that do not have LLPs, the
focus of this proposed action is on the
smaller vessels because those vessels
generally are owned and operated by
residents of the CDQ communities and
fish out of those communities.

Nine of the approximately 240 catcher
vessels that fish for halibut out of the
CDQ communities are greater than 32 ft
LOA and less than or equal to 46 ft
LOA. Only two of these nine catcher
vessels are already assigned LLP
licenses. Currently, all of the LLP
licenses with the appropriate MLOA,
gear endorsement (i.e., non-trawl gear),
and operation type (i.e., catcher vessel)
that could be used on the seven catcher
vessels greater than 32 ft LOA and less
than or equal to 46 ft LOA that do not
have LLP licenses are assigned to other
non-CDQ vessels actively fishing in the
BSALI Based on the information
available, it does not appear that LLP
licenses with the necessary
endorsements for these seven small
vessels are available for transfer.
Therefore, the exemption to LLP
requirements for catcher vessels that are
less than or equal to 46 ft LOA would
provide additional groundfish harvest
opportunities to the owners and
operators of vessels based in CDQ
communities. Additional detail about
the limitations to obtaining an
appropriately endorsed LLP license for
the catcher vessels less than 46 ft LOA
using hook-and-line gear is provided in
Section 3.6.6.1 of the Analysis.

The Council also recommended that
each CDQ group register any catcher
vessel eligible for the LLP license
exemption with NMFS in order for the
exemption to apply. The CDQ vessel
registration list would clearly identify
those eligible vessels that are exempt
from the LLP license requirements. It is
important to note that the LLP license
exemption would not apply until an
eligible vessel is successfully registered
by a CDQ group representative. The
Council also recommended that an LLP
exemption letter be issued to each
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vessel operator, and that each vessel
operator maintain a legible copy of the
LLP exemption letter on board the
vessel at all times when fishing for
groundfish CDQ. Maintaining a legible
copy of the LLP exemption letter on
board the vessel would provide
documentation that the vessel is exempt
from the LLP requirements, should the
vessel be boarded by the U.S. Coast
Guard or NMFS’ Office of Law
Enforcement. Although the CDQ vessel
registration list of vessels eligible for the
LLP exemption would be available on
NMFS’ Web site, vessel boardings can
occur in areas with no access to the
internet. In these cases, the LLP
exemption letter would provide initial
documentation that the vessel is exempt
from the LLP, which could later be
confirmed by checking the CDQ vessel
registration list. More information about
the CDQ vessel registration system and
the LLP exemption letter is in the
section below titled ‘““The Proposed
Rule.”

Observer Coverage

The Council recommended placing
the hook-and-line catcher vessels less
than or equal to 46 ft LOA that are
groundfish CDQ fishing in the partial
observer coverage category to remove a
significant financial and operational
barrier to further development of the
local small-scale groundfish CDQ
fisheries. In making this
recommendation, the Council
recognized that it is likely that few CDQ
small vessels would be required to carry
an observer under the existing
deployment strategy and deployment
rates for vessel in the partial observer
coverage category (see Section 3.12 of
the Analysis for additional detail on
observer deployment). However, the
Council determined and NMFS agrees
that the benefits that would come with
increased participation in local small-
scale groundfish CDQ fisheries would
justify the moving these vessels from
full observer coverage to partial observer
coverage. Additionally, the Council and
NMFS determined that NMFS could
adequately account for harvests and
discards in these local small-scale
groundfish CDQ fisheries with certain
modifications to the catch accounting
procedures.

To establish effective catch
accounting for hook-and-line catcher
vessels less than or equal to 46 ft LOA
that are groundfish CDQ fishing, the
Council recommended that NMFS
modify catch accounting procedures as
described below in the “Catch
Accounting and Fisheries Management”
section of the preamble.

Catch Accounting and Fisheries
Management

When the halibut fishery is open, the
Council’s preferred alternative would
allow the CDQ groups to decide on a
trip-by-trip basis whether a groundfish
CDQ fishing trip by a hook-and-line
catcher vessel less than or equal to 46
ft LOA would be supported by halibut
CDQ, halibut IFQ, or by halibut PSC.
When the halibut fishery is closed, the
CDQ groups could conduct groundfish
CDQ fishing by hook-and-line catcher
vessels less than or equal to 46 ft LOA
supported by halibut PSC. The Council
determined and NMFS agrees that the
allowance for trip-by-trip accounting
would provide the maximum flexibility
for the CDQ groups and vessel operators
to increase the harvest of Pacific cod
CDQ as part of a halibut CDQ or halibut
IFQ fishery, or as a separate Pacific cod
fishery in which halibut PSC would
accrue. This allowance is consistent
with the purpose of the proposed action.
NMFS would manage the removals of
halibut and debit them from the proper
account as described in “The Proposed
Rule” section of this preamble.

Catch Accounting

The Council determined and NMFS
agrees that the local small-scale
groundfish CDQ fisheries would be
managed by NMFS with in-season
fishery closures and a separate
component of a CDQ group’s halibut
PSQ that would be called the “small
catcher vessel halibut PSC limit.”” The
determination of whether halibut PSC
would accrue to the small catcher vessel
halibut PSC limit for the groundfish
CDQ landing would depend on the
presence or absence of halibut in the
landing. As long as the halibut fishery
is open and at least one halibut is
reported as halibut CDQ or halibut IFQ
in the groundfish CDQ landing, NMFS
would not accrue any estimates of
halibut PSC from this landing to the
CDQ group’s small catcher vessel
halibut PSC limit. When the halibut
fishery is closed, or if the halibut fishery
is open and no halibut are reported in
the landing, NMFS would accrue an
estimate of halibut PSC to the CDQ
group’s small catcher vessel halibut PSC
limit. Once a vessel operator retains one
halibut, he or she would be required to
retain all legal-size halibut caught for
the remainder of that fishing trip as
either halibut CDQ or halibut IFQ.

The Council and NMFS determined
that establishing small catcher vessel
halibut PSC limits for each CDQ group
fishing with small hook-and-line catcher
vessels would meet two important
objectives. First, it would maintain the

precedent the Council has set to require
full observer coverage for any catcher
vessels in catch share programs with
transferable PSC allocations while
allowing small hook-and-line catcher
vessels to fish for groundfish CDQ
without being subject to full observer
coverage. Second, it would establish a
method for assessing halibut PSC for the
small hook-and-line catcher vessels
based on the same methods used for
other small hook-and-line